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DISCLAIMER

All views expressed in the present report are those of the authors and not of the European Commission.

Most findings of the report are based on the research conducted by national researchers, between June 2018 and
March 2019, and any inaccuracies in the interpretation of national results lays with the authors of the present report
only. Additional support research, in particular regarding international experiences, was conducted by the authors of the
present report.

The findings compiled in the present report represent, to the best of authors’ abilities, the current situation of the practical
implementation of the EU Victims’ Rights Directive. Given its scope and ambition, authors are aware that some elements
may be inaccurate or out of date. However, it was still important to offer the first overall picture, even if incomplete, of
the practical implementation of the Directive, to inform future work of Victim Support Europe, its members and the policy
initiatives at the EU and national level. Future efforts will be plan to improve the findings and provide a more detailed
analysis of key rights defined in the Directive.
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EXECUTIVE SUMMARY

Directive 2012/29/EU, commonly known as the Victims' Directive, establishes minimum rights to
all victims of crimes and constitutes the core of the European Union’s legislative package aiming
to guarantee that all victims of crimes have access to information, support and protection.

Member States were required to transpose the Directive into national legislation but need to
guarantee its correct implementation in practice as well. This implementation has proved to
be complex and challenging. Hence, the present national report aims to assess the practical
implementation of the Victims' Directive in the Grand Duchy of Luxembourg.

As for the legal framework, the main reference is the law 7 March 2017 that jointly implemented
the Victims' Directive as well as the first three Directives on the rights of the suspect in criminal
procedure (the so-called ABC Directives)'.

As for the practical implementation of the Directive, Luxembourg judicial system seems highly
satisfactory as for both the national implementations and the practice. Victims are strongly
granted with the rights provided under Luxemburg law when he or she would benefit from the
protection of the Directive. A few points in which Luxembourg law is presenting some lacunas
are:

- Aspecific set of rules on how to determine the individual assessment of the victims. Even
if the implementation is not entirely satisfactory, the practice offers useful solutions.
Whereas little can be found in Luxemburg legislation regarding simple and accessible
language or an assessment of personal characteristics as such, in practice, however,
the aforementioned shortcoming is more or less remedied, as the authorities take into
account victims who are in a vulnerable position.

- Access to the victims support service has no specific legal framework but this right is
fully recognized and protected in practice. The support is of very high quality thanks to
the Government budget commitment and to the wealth of the country. Lastly, as for
the automatic notification of the dismissal, it could be better to add “upon request of
the victim” In sum, the Luxembourg implementing law largely complies with the Victim's
Directive.

1 Directive 2012/13/EU of 22 May 2012 on the right to information in criminal proceedings [2010] OJ L142/1; Directive 2010/64/
EU on the right to interpretation and translation [2010] O] L280/1; Directive 2013/48/EU of 22 October 2013 on the right of access
to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third party informed
upon deprivation of liberty and to communicate with third persons and with consular authorities while deprived of liberty [2013]OJ
L294/1.
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VOCIARE SYNTHESIS REPORT

INTRODUCTION

The present national report aims at assessing the practical implementation of the Victims'
Directive in the Grand Duchy of Luxembourg in the context of project VOCIARE - Victims of Crime
Implementation Analysis of Rights in Europe.

For this purpose, an adequate methodology was created and adopted. The first two steps taken
in order to begin this report were a legislative analysis and a mapping of competent authorities
and organisations. In order to assess how the Victims' Directive has been implemented, it is
vital to know more about national legislation, to know how the Directive was transposed into
national law in order to further analyse if such legislation is being implemented, how and by
whom. Mapping competent authorities and organisations is essential to guarantee that detailed
answers will be provided by the competent authorities and organisations which relate to victims.

To support the work presented in this report, three research tools were developed in order to
obtain the desired information: a desk research, an online survey, and interviews.

The desk research was the first stage of national research. It included the analysis of the national
laws governing the role and rights of the victims in criminal proceedings and related case law.
Special attention has been paid to the Law 7 March 2017 that transposed the Victims' Directive.

The national online survey was a particularly important tool for the research as it enables a much
broader evidence base and allows for statistical analysis. It consisted of closed-ended questions
directed at organisations and practitioners having contact with victims (police, prosecutors,
judges and court staff, policy makers and victim support organisations).

The third instrument, the interviews, served as an addition to desk research. Any questions to
which desk research could not respond, or where findings were inconclusive, the researchers
identified a stakeholder/key informant with whom to discuss such specific questions, in addition
to the list of questions which were provided via the research tools.

Regarding its structure, this report first provides a basic overview of the legal framework,
an important element to take into account in a first approach in order to understand the
transposition status of the Directive into national law. Subsequently, an evaluation of the practical
implementation of the Directive will be presented. This document will explain if and how articles
and rights provided by the Directive are transposed into Luxembourgish law. Each right will be
briefly described and explained, as well as its transposition and practical implementation.

Furthermore, after such thorough analysis, a chapter on good practices will be presented, as
well as a chapter identifying gaps, challenges and recommendations. These are very important
chapters in this report, since they provide practices which might be good practices to be
implemented by other Member States and be maintained in Luxembourg, and they also provide
information on what is lacking or failing in the practical implementation and can be improved.
This is vital for Luxembourg itself and for other Member States which might present similar less
positive aspects. The final chapter will provide a conclusion of this report.
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VOCIARE SYNTHESIS REPORT

BASIC OVERVIEW OF THE LEGAL
FRAMEWORK

The basic sources of criminal law in Luxembourg are the Criminal Code (Code pénal) (CC) of
1879, originally based on the Belgian Code of 1867, and the Code of Criminal Procedure (Code
de procédure pénale; until 2017, Code d'instruction criminelle) (CCP), which is historically rooted
in the French inquisitorial tradition. Taking into account the small size of the Grand Duchy of
Luxembourg, legislative reforms are traditionally based on thorough comparative analysis, which
explains the influence of the neighbouring countries’ legal systems on Luxembourg law. In the
absence of an extensive doctrine? inputs used in legal practice are principally borrowed either
from Belgian or French sources?.

Both codes have been amended on several occasions, in order to adapt Luxemburg law to new
factual realities as well as to the international obligations of the country. Luxemburg courts often
make reference to international human rights law (especially the European Convention of Human
Rights), to EU law, as well as to the Luxemburg Constitution®, wherever such sources have a
direct or indirect impact on national criminal law.

The Victims' Directive has been transposed into Luxembourg through the Law of 8 March 2017°.
The Directive has been largely implemented throughout the CCP and the amendments tend to be
in line with the European expectations.

In particular, the Law of 8 March 2017 introduces several articles in the very first part of the CCP
where therights of thevictimare listed in avery clear and effective way. The different stakeholders

2 The only relatively recent systematic doctrinal works found are A. Spielmann, D. Spielmann (2004) Droit pénal luxembourgeois,
2e édition, Bruxelles, Bruylant,; Vogel, G., in collaboration with Mioli, E. (2009). Lexique de procédure pénale. Brussels: Larcier.

3 This situation has changed in the recent years, after the creation on 2003 of a Luxembourg University. A research group in
criminal law exists in the recently established University of Luxembourg, which has undertaken projects in an important number

of topics related to contemporary problems of criminal law and criminal procedure, with a strong comparative and European
orientation (https://wwwfr.uni.lu/recherche/fdef/research_unit_in_law/research_areas /criminal_law).

4 A. Spielmann, D. Spielmann (n 2); G. Vogel (n 2).

5 Loi du 8 mars 2017 renfor¢ant les garanties procédurales en matiére pénale portant : - transposition de la directive 2010/64/

UE du 20 octobre 2010 relative au droit a 'interprétation et a la traduction dans le cadre des procédures pénales ; - transposition de
la directive 2012/13/UE du 22 mai 2012 relative au droit a I'information dans le cadre des procédures pénales ; - transposition de la
directive 2013/48/UE du 22 octobre 2013 relative au droit d'accés & un avocat dans le cadre des procédures pénales et des procédures
relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au droit des personnes privées de
liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive 2012/29/UE du 25 octobre
2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de la criminalité ; - changement
de I'intitulé du Code d’instruction criminelle en « Code de procédure pénale » ; - modification : - du Code de procédure pénale

; - du Code pénal ; - de laloi du 7 juillet 1971 portant en matiére répressive et administrative, institution dexperts, de traducteurs

et d'interpretes assermentés ; - de la loi modifiée du 10 aotit 1991 sur la profession d'avocat ; - de la loi modifiée du 20 juin 2001

sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures de remise entre Etats
membres de 'Union européenne, Mém. A 346 du 30 mars 2017, 1. Hereinafter Law of 8 March 2017 transposing inter alia Directive
2012/29/EU.

are well trained and fully aware of the victims' needs. The Government is committed to improve
the criminal justice system and made it a priority for the State budget. This allows the different
services to offer a victims support service according to the highest standards.

In order to better grasp how the Victims' Directive is being implemented in Luxemburg and to
what extent victims' rights are being uphold, a few considerations regarding the Luxemburgish
criminal proceedings are necessary.

First and foremost, all victims can always be heard as witnesses and they support the prosecutor
and the police during the investigations. Regarding the status of a victim, Luxemburg criminal
proceedings allows for three different situations®.First, according to art. 4-1, §1 of the CCP, the
status of victim is automatically granted to a person from the moment he/she is identified as a
victim and has suffered damage resulting from an offence. As soon as these two conditions are
fulfilled, the person enjoys the rights related to this status.

Secondly, even if a person is not identified as a victim, he/she can still obtain victim status by
lodging a complaint’. According to art. 4-1, §2 CCP, the claim has to be made by written statement,
either in person or by a counsel, with indication of some specific information.

Lastly, a person that would like to be compensated for the damage resulting from a crime, has
the option to obtain the status of civil party (partie civile) via criminal indemnification proceedings
(constitution de partie civile) (art. 145 and art. 182 CCP)e. By obtaining this status, the person
becomes a party to the proceedings®.

Luxembourg law provides for specific provisions on the participation of the victim in criminal
proceedings. The most striking example are the procedural guarantees conferred to the partie
civile. The notion designates the victim of a criminal offence, within the meaning of domestic
criminal provisions, who lodges a complaint claiming damages with the investigative judge at
the pre-trial stage of proceedings (constitution de partie civile par voie d‘action)™® or brings an
action for compensation before the Criminal Court at trial (constitution de partie civile par voie
d'intervention)". In both cases, the complaint must indicate the harm allegedly suffered by the
victim and include a request for compensation. The action for damages thereby instituted by the
partie civileis referred to the Criminal Court having jurisdiction to establish the guilt or innocence
of the accused™. The victim has also the possibility to claim the status of a civil party during at
the trial™. In that case, the victim who becomes a party to the proceedings can no longer testify
under oath.

For more details, see under question 2.

Vogel (n2) p. 19.

Vogel, G., in collaboration with Mioli, F. (2009). Lexique de procédure pénale. Brussels: Larcier. P. 19 and 28.
9 The above is further discussed in this report under art. 16 of the Directive.

10 Art. 56 CCP.

11  Art. 147,§ 2 CCP.

12 Art. 3 CCP.

13 For instance Art. 183-1 CCP.

[c-IEN o)
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At the pre-trial stage of proceedings, the complaint lodged with the investigative judge has a
twofold procedural consequence. On the one hand, the judge conducting the investigation is
under the duty to start judicial inquiries (instruction), except if the facts set out in the complaint
cannot be prosecuted or do not constitute a criminal offence™. On the other hand, once the
complaintis duly filed, the victim is accorded the status of a full party to the criminal proceedings.
Consequently, he/she enjoys procedural guarantees akin to the rights of the defendant', such
as the right to information and the right to legal assistance’. Most importantly, the partie civile
can access the case file after the first hearing of the accused by the investigative judge™. In a
similar way, the partie civile plays an active role in the pre-trial inquiry. Like the defendant, he/
she has the possibility to be present during the questioning of the accused™ and can request the
investigative judge to hear a witness™ or to appoint an expert®°. The partie civile has notably the
possibility to request the investigative judge to ask questions to the witness who is confronted
with the accused?'.

When the investigative judge closes the investigation (instruction), the partie civile can refer the
case to the Pre-Trial Chamber of the competent District Court that has jurisdiction to commit
the case to trial if the public prosecutor fails to do so*. At the trial stage of proceedings, the
partie civile takes part in the court hearings. He/she has the right to call witnesses and make
submissions to the Court?3. Being a party to the proceedings, the partie civile cannot, however, be
heard as a witness on oath#. Finally, the partie civile has the right to appeal against the decision
on the civil law claims brought before the competent Criminal Court®.

14  Art. 57 CCP.

15  G. Vogel (fn 2) p. 19.
16 Art.4-1 CCP.

17  Art.85 (1) CCP.

18 Art. 81 (8) CCP.

19 Art. 69 CCP.

20 Art. 88 CCP.

21 Art, 82 CCP.

22 Art. 127 (3) CCP.

23 Art. 153 CCP.

24  CSJ corr. 28 April 2015, No. 158/15 V.
25  Art. 202 CCP.

EVALUATION OF PRACTICAL
IMPLEMENTATION

ARTICLE 2 - DEFINITIONS

For the purposes of the Directive a victim’is a natural person who has suffered
harm, including physical, mental or emotional harm or economic loss which was
directly caused by a criminal offence or a family members (the spouse, the person

who is living with the victim in a committed intimate relationship, in a joint household

and on a stable and continuous basis, the relatives in direct line, the siblings and
the dependants of the victim) of a person whose death was directly caused by a
criminal offence and who have suffered harm as a result of that person's death.

Luxemburg law provides for three different ways of considering a person a victim. First of all,
according to art. 4-1, §1 of the Code of Criminal Procedure (hereafter: CCP), the status of victim
is automatically granted to a person from the moment he/she is identified as a victim (on the
basis of the case file) and has suffered damage resulting from an offence. As soon as these two
conditions are fulfilled, the person enjoys the rights related to this status.

Before the implementation of the Directive, a person could not acquire the aforementioned
victim status unless he/she explicitly declared to have suffered damage as a result of an offence.
However, as the Directive does not link this status to any formal requirements, rather to the
simple finding of damage, the Luxemburg legislator therefore adapted its legislation in this
regard. Although the above first way of obtaining victim status is already formulated in general
terms, it appears from the Government amendments to the Law of 8 March 2017%¢ that these
terms should also be understood in a broad sense. One can infer that the Chamber of Deputies

26  Law of 8 March 2017 transposing inter alia Directive 2012/29/EU.

11
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didn't consider it appropriate to limit the scope to natural persons and material damage only. The
Chamber therefore highlights that the victim status continues to include legal persons and moral
damage?’.

Secondly, even if a person is not identified as a victim, he/she can still obtain victim status by
lodging a complaint?®. According to art. 4-1, §2 CCP, a claim of this type has to be made by written
statement, either in person or by a counsel, with the provision of specific information supporting
the complaint.

Lastly, a person who would like to be compensated for the damage they have suffered as a result
of a crime compensated, has the option to obtain the status of civil party (partie civile) via criminal
indemnification proceedings (constitution de partie civile). The latter requires an express statement
from the victim indicating her intention to claim compensation for the damage suffered, and thus
to become a civil party?®. This express statement can be made before the investigating judge,
accompanied by a complaint (art. 56 CCP), or before the trial courts by way of private prosecution
(par voie de citation directe) (art. 145 and art. 182 CCP)*° By obtaining this status, the person
becomes a party to the proceedings. The above is further discussed in this report under art. 16
of the Directive. Nearly all of the rights derived from the Directive discussed below can, under
Luxemburg legislation, already be enjoyed by a person that has obtained victim status. Besides
the rights related to the aforementioned status, a person that lodges a complaint can also benefit
from the right mentioned in art. 5 of the Directive (cf. infraart. 5). Only a few rights of the Directive
are specifically linked to the status of civil party. In general, as a party to the proceedings, the civil
party enjoys the rights which are granted to this position. The foregoing is closely related to the
provisions of recital 20 of the Directive, according to which the scope of the rights set out in the
Directive can vary, depending on the national law of the different Member States, in the light of
the role that can be played by victims under their domestic criminal justice system.

When it comes to family members of the direct victim, a reference can be made again to the
Government amendments to the Law of 8 March 2017. The Chamber of Deputies did not want to
limit the category of family members that could be considered a victim by allowing it only in case

27  Amendements gouvernementaux: projet de loi renforgant les garanties procédurales en matiére pénale portant : - transposition
de la directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures
pénales ; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit a l'information dans le cadre des procédures
pénales ; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'accés & un avocat dans le cadre des
procédures pénales et des procédures relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au
droit des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de

la criminalité ; - changement de 'intitulé du Code d'instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2015-16, n° 6758/03, p. 20.

28  Vogel (n 2)p. 19.

29  Vogel (n2) p. 28.

30  Vogel (n 2)p. 19 and 28.

of death of the direct victim, as prescribed by the Directive3. This broad view has been confirmed
by practice. A family member can, for example, claim moral damages because he/she has to deal
with how their relative suffers from the consequences of an offence, especially in cases of injuries
or death of the latter. It should be noted, however, that the family member will have to lodge a
complaint or obtain the status of civil party. Only in exceptional circumstances, including the
case of a child whose parents’ death is caused by an offence, will a family member automatically
be granted victim status®2 In addition, unlike the Directive, the Luxemburg legislation does not
foresee any limitations as to whom can be considered a family member. This will be determined
on a case-by-case basis®.

As can be seen from the above, the legal definitions and applied practices currently existing in
Luxembourg are very broad, even broader than the Directive. It therefore appears unlikely that
a victim would be excluded from rights under Luxemburg law when he/she would be covered by
the Directive.

31 Amendements gouvernementaux: projet de loi renforcant les garanties procédurales en matiére pénale portant : - transposition
de la directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures
pénales ; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit a l'information dans le cadre des procédures
pénales ; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'accés & un avocat dans le cadre des
procédures pénales et des procédures relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au
droit des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de

la criminalité ; - changement de 'intitulé du Code d'instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2015-16, n° 6758/03, p. 20.

32 Interview I.

33 Interview I.
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ARTICLE 3 - RIGHT TO UNDERSTAND AND BE
UNDERSTOOD

Member States shall take appropriate measures to assist victims to understand
and to be understood from the first contact and during any further necessary
interaction they have with a competent authority in the context of criminal
proceedings. Communications with victims should be provided in simple and
accessible language, orally or in writing. Such communications shall take into

account the personal characteristics of the victim, including (but not limited to) any

disability. Victims should, in principle, be allowed to be accompanied by a person of
their choice in the first contact.

As follows from art. 3 of the Directive, Member States should do all in their power to provide
clear and easily understandable communication towards the victim in order to make sure that
the latter understands the proceedings and its rights. Since every victim is different, particular
attention should be paid to the personal characteristics of each victim. According to recital 21,
the latter can include, inter alia, the victim’'s knowledge of the language of the proceedings, age,
maturity, intellectual and emotional capacity, literacy and any mental or physical impairment. In
the case of a victim who suffers from difficulties in understanding or communicating due to any
kind of disability, the law must allow for appropriate measures.

Although the foregoing makes clear that a language barrier is not the only obstacle that Member
States should take into account when assessing difficulties in communication, it is one of the
few circumstances tackled by Luxemburg legislation. Art. 3-4, §1 CCP states that in cases where
the victim does not speak or understand the language of the proceedings, he/she has the right
to the free assistance of an interpreter from the moment of lodging a complaint (cf. infra art.
7). In addition, according to art. 3-5, §1 CCP, the victim enjoys a right to free translation of all
documents that are essential for guaranteeing the effective exercise of his/her rights and the
fairness of the proceedings (cf. infra art. 7). In line with recital 21, art. 3-4, §2 CCP provides for
assistance by a sign language interpreter or any other qualified person in case the victim suffers
from speech or hearing impediments. If necessary, the sign language interpreter is to be present

throughout the victim's interview and throughout the court hearing®:. In general, Luxembourg
does not experience any difficulties in finding interpreters and sign language interpreters®>.

In practice, police authorities have been made aware of how to listen to victims in concrete
situations, including, for example, victims with intellectual disabilities®®. Persons whose mental
faculties are affected by sickness, infirmity or impairment due to age are often placed under one
of the three existing protective regimes: (1) the supervision of justice (/a sauvegarde de justice)*’,
(2) the guardianship (/a tutelle)*® and (3) the trusteeship (/a curatelle)*. These protection regimes
offer the protected victim assistance or representation throughout the criminal proceedings“.
If, in the course of a criminal investigation, it appears that a victim should be specially protected
in view of his/her age or his/her particular circumstances (for example in the case of abuse of
his/her vulnerable position), the public prosecutor’s office shall transmit a copy of the file for
such legal purposes to the guardianship judge (/e juge des tutelles) for such purpose, as well as
respectively to the SAV(cf infraart. 8)*".

The above analysis makes clear that little could be found in Luxemburg legislation regarding
simple and accessible language or the assessment of personal characteristics as such. In practice,
however, this shortcoming is more or less remedied, as the authorities take into account victims
who are in a vulnerable position.

When it comes to the right of the victims to be accompanied by a person of their choice in their
first contact with a competent authority, art. 3-7, §2 CCP uses the same wording as the Directive.
The victim is informed of this possibility by means of a brochure handed over by the authority
with which the victim first comes into contact first (cf. infra art. 4). An explanation is offered to the
victims on the content of the brochure, if needed. We should consider that Luxembourg is a small,
very safe country and public services are usually of the highest quality. Victims are supported
in an excellent manner because the civil servants are not overwhelmed by the number of cases
they have to handle.

Art. 3-7, 82 CCP, like the Directive, refers to the situation where, due to the impact of the crime,
the victim requires assistance to understand or to be understood. In other words, the situation
of a victim overwhelmed by emotions, who has emotional difficulties in making her/himself
understood or being understood, the accompaniment by a trusted person being likely to promote
and facilitate his/her understanding*.

34 Interview 1 and 2.
35 Interview 1 and 2.
36 Interview 1 and 2.
37 Art. 491 et seq. of the Civil Code and art. 1098 et seq. of the Code of Civil Procedure.
38  Art. 492 et seq. of the Civil Code and art. 1080 et seq. of the Code of Civil Procedure.
39  Art. 508 et seq. of the Civil Code and art. 1096 et seq. of the Code of Civil Procedure.
40 Interview I and 2.
41 Interview I and 2.
42 Interview 1 and 2.
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Given that Luxemburg literally transposed the Directive's provision on this aspect, this right is
not unlimited. It can be refused if the accompaniment is contrary to the interests of the victim
or prejudices the course of the proceedings. This exception refers to cases in which, in particular
in the context of domestic violence, the offender would in this way impose his presence when
lodging the complaint. The general aim is thus to avoid any risk of manipulation or pressure that
might be exerted upon the victim by the offender or persons close to the offender who would
attempt to impose their presence by forcing the victim to be accompanied by them*,

In practice, the accompaniment by a third party is generally accepted. The legal text offers a safety
valve allowing a refusal in case of necessity (risk of manipulation, concealment of evidence).
However, there have been no such applications of this reservation since its entry into force*.

43  Interview 1 and 2.
44  Interview 1 and 2.

ARTICLE 4 - RIGHT TO RECEIVE INFORMATION
FROM THE FIRST CONTACT WITH THE COMPETENT
AUTHORITY

Member States shall ensure that victims are offered, without unnecessary delay,
from their first contact with a competent authority, information about the type of
support the victims can obtain and from whom, the procedures for making a formal
complaint; how and under what conditions they can obtain protection, access legal
advice and legal aid; access to compensation; entitlement to interpretation and
translation; special measures if they are resident in another Member State; contact

details for communications about their case; available restorative justice services;

how and under what conditions expenses incurred as a result of their participation
in the criminal proceedings can be reimbursed.

As with the above provisions, when it came to the transposition of art. 4 of the Directive, the
Luxemburg legislation did not introduce significant innovations. With a single exception, art. 3-7,
§1 CCP takes up exactly the same points as mentioned in the Directive. A twelfth provision has
been added to the list provided by the Directive, which stipulates that the victim also has to be
informed of his/her right to an individual assessment before the SAV (cf. infra art. 8) in order to
identify any need for specific protection and to ensure that secondary victimisation is avoided.
Regarding the right to interpretation and the right to translation, the fact that the victim has to
be informed of these rights is repeated again in the respective articles, in particular art. 3-4, §7
CCP and art. 3-5, §9 CCP.

At the end of art. 3-7, §1 CCP, one can find the partial translation of art. 4, §2 of the Directive,
as it mentions the possible provision of additional information at each stage of the proceedings,
depending on the victim’s needs.

As can be seen, the Luxemburg legislator has set out the information to be provided, but the
law is silent on other important issues, such as who is officially responsible for providing the
information, when the information should be provided and whether different forms are available
to provide the information. Regarding the moment when the provision of information must take

17
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place, art. 3-7, §1 CCP only mentions the words “without delay” (“sans délai"). Nevertheless, in
practice, the information is provided directly to the victim by the authority with which the victim
first comes into contact, most notably the police authorities or the Public Prosecutor’s Office®>.

As one can read in the Government amendments, the provision of the information was supposed
to be in the form of a distribution of pre-printed brochures, drawn up in different languages®®.
This has eventually become the method used in practice. The victim receives a brochure in which
the points of art. 3-7, §1 CCP are listed and further explained*’. If necessary and after having
heard the victim, additional information (according to the needs of the specific victim, i.e. on
financial issues, school for the children, management of work or housing contracts) is provided
by the authorities themselves*®.

45 Interview 1 and 2.

46  Amendements gouvernementaux: projet de loi renfor¢ant les garanties procédurales en matiere pénale portant : - transposition
de la directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures
pénales ; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit a I'information dans le cadre des procédures
pénales ; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'acces a un avocat dans le cadre des
procédures pénales et des procédures relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au
droit des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de

la criminalité ; - changement de l'intitulé du Code d’instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2015-16, n° 6758/03, p. 19.

47 Interview 1 and 2.

48 Interview 1. This practice enables the competent authorities to clarify certain aspects and thus reply to questions asked by the
victim. Information about measures supporting the victims of specific crimes might also be provided.

ARTICLE 5 - RIGHTS OF VICTIM WHEN MAKING A
COMPLAINT

Member States shall ensure that victims receive written acknowledgement of their

formal complaint. Where they do not understand or speak the language of the

competent authority, they should be enabled to make the complaint in a language
that they understand or by receiving the necessary linguistic assistance. The
acknowledgement should be translated free of charge where the victim doesn't
speak the language.

The rights that victims draw from art. 5 of the Directive are fully transposed into Luxemburg
law. According to art. 3-4, §3 CCP, a victim that does not speak or understand the language of
the proceedings has the right to the assistance of an interpreter while lodging the complaint.
Art. 4-1, §2 CCP complements the foregoing by stating that when a victim lodges a complaint,
either the latter is to be written in a language understood by the victim or an interpreter should
be called. The same article then distinguishes between situations where the victim complains
to a police authority on the one hand and to the Public Prosecutor on the other. In the first case
the victim receives a receipt (un récepissé), and in the second an acknowledgement of receipt
(un accusé de reception). In both cases, the acknowledgement has to be written in a language
understood by the victim.

According to art. 4-1, §2 CCP, the victim also receives a free copy of his/her complaint. However,
this right could already be found in art. 9-2, §2 CCP prior to the implementation of the Directive.

Based solely on the law, it can be said that, in Luxembourg, victims enjoy all the rights foreseen
by art. 5 of the Directive. With regard to the latter, Luxembourg legislation itself is clear and
complete. Nevertheless, it does not address the way in which the victim is informed in practice of
his/her right to receive a written acknowledgement. Nor is the existence of this right mentioned
in the brochure discussed above (cf supraart. 4). No practical problems, however, appear to have
arisen so far.

49 Interview 1 and 2.
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ARTICLE 6 - RIGHT TO RECEIVE INFORMATION
ABOUT THEIR CASE

Member States shall ensure that victims are notified without unnecessary delay
of their right to receive information related to criminal proceedings: any decision

not to proceed with or to end an investigation or not to prosecute the offender;

the time and place of the trial, and the nature of the charges against the offender;
of any final judgement in a trial and of information about the state of the criminal
proceedings, in accordance with their role in the criminal justice system; about the
reason which led to the above mentioned decisions; notification in case the person
remanded in custody, prosecuted or sentenced concerning the victim is released
from or has escaped detention.

When one takes a look at the transposition of art. 6 of the Directive into the Luxemburg law, it
becomes clear that the legislator has neglected several important points.

Prior to the Directive, art. 4-1, §3 CCP already stipulated that the victim is automatically informed
of a decision to dismiss prosecution (un classement sans suite) and the reasons hereto and, only
upon request, of the opening of a judicial investigation, as well as of the scheduling of time and
place of trial hearings.

As a consequence of the implementation of the Directive, the Luxemburg legislator has added,
first of all, that the victim also receives information on the state of the criminal proceedings, after
he/she requested this, unless this notification is likely to affect the smooth running of the case.
Secondly, the victim, again upon request, is informed of any final decision regarding the criminal
proceedings. Art. 4-1, §3 CCP ends by pointing out that the victim can modify his/her request
at any time. The legislator in all cases has used the notion of victim, without having made any
distinction depending on whether the victim is a party to the proceedings. The Directive, on the
other hand, stipulates that victims have to be notified of any final judgment in a trial and any
information on the state of the criminal proceedings “in accordance with their role in the relevant
criminal justice system”. Luxemburg legislator could, according to recital 20 of the Directive, have
made this right subject to the formal status of civil party, but has chosen a broader approach.

Although the foregoing obviously refers to paragraphs 1, 2 and 4 of art. 6 of the Directive,
Luxemburg law still contains some shortcomings in this area®. To begin with, paragraphs 1
and 2 of art. 6 of the Directive stipulate that victims have to be notified of their right to receive
the aforementioned information and that, only upon their request, they actually receive this
information. Regarding the latter, it follows from paragraph 4 of the same article that the wish
of the victim is of high importance. To establish such a well-considered wish, knowledge of the
existence of a right to receive this specific information is thus essential. Art. 4-1, §3 CCP only
mentions the receipt of the information by the victim in this regard, either automatically or upon
request. Nevertheless, the information mentioned in art. 6 of the Directive is considered to be
part of the information on “the procedures for making complaints with regard to a criminal offence
and their role in connection with such procedures” (art. 4, §1(b) of the Directive, as transposed
into art. 3-7, §1, 2° CCP)*". The notification of this right will therefore take place through the
abovementioned brochure (c¢f. supra art. 4). When consulting the brochure, however, one will
notice that it only reports the notification of the victim by the Public Prosecutor of the follow-up
he/she has given to the victim's complaint, as prescribed by art. 23, §4 CCP. This does not appear
sufficient to comply with the provisions of art. 6 of the Directive.

This brings us to another disparity between the Directive and Luxemburg law. In the latter, before
the Directed was transposed, one could already read that the victim is automatically informed of
a decision to dismiss prosecution. To stay in line with the initial approach, there was a proposal to
also automatically notify the victim of the other information mentioned in art. 6°2. The Directive,
however, presses for the choice to be available to the victim on whether or not to be given notice
of the available information, so as to avoid as much as possible any secondary victimisation.
The Luxembourg legislator eventually followed the Directive and made the receipt of all the
information mentioned in art. 6 subject to the wish of the victim, except in case of a decision to
dismiss prosecution, for which it is still automatically given.

Furthermore, two other small observations can be made. Firstly, as mentioned before, Luxemburg
law already contained a provision according to which the victim shall be notified of the acts of
scheduling of judicial dates before the courts. Nevertheless, art. 6, §1(b) of the Directive also

50  Scherrer, A. and Kiendl Kristo, I. (December 2017). The Victims Rights Directive 2012/29/EU - European Implementation
Assessment. Brussels: European Parliament. P. 54.

51 Interview I and 2.

52 Amendements gouvernementaux: projet de loi renforcant les garanties procédurales en matiére pénale portant : - transposition
de la directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures
pénales ; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit a I'information dans le cadre des procédures
pénales ; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'acces a un avocat dans le cadre des
procédures pénales et des procédures relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au
droit des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de

la criminalité ; - changement de l'intitulé du Code d’instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2015-16, n° 6758/03, p. 21.
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refers to information regarding the nature of the charges against the offender, an information
that is not expressly referred to in Luxemburg CCP. Secondly, paragraph 3 of art. 6 of the Directive
imposes the receipt of the reasons or a brief summary of the latter in case of “any decision
not to proceed with or to end an investigation or not to prosecute the offender” and “any final
judgment in a trial” as mentioned in paragraphs 1(a) and 2(a) of the same article. In Luxemburg
law, this is only explicitly provided for in the case of a decision to dismiss prosecution. However,
the information of any final decision, in fact, comes down to a copy of the decision itself, which
includes the reasons thereof*3. Moreover, the reasons for the decision to dismiss prosecution is
usually quite brief>, If the victim lodges an appeal against the decision of the Public Prosecutor
not to prosecute, the latter may, if needed, give additional detailed information in responding
to the appeal®. As a result of this administrative action brought before the General Public
Prosecutor, the decision on appeal will provide the victim with further explanations and reasoned
justifications®®.

Moreover, Luxembourg failed to transpose paragraphs 5 and 6 of art. 6 of the Directive. Indeed,
there is no national legal provision which foresees the alerting of the victim in case of escape or
release of the offender. Despite the lack of legal provisions, however, the judicial practice seems
to comply with the above mentioned requirements. In the event of an escape or a release of the
suspect that represents a danger for the victim, the competent authorities usually inform and
protect the victim®’. In practice, a case-by-case approach is thus applied.

Furthermore, in general, the rule applies that, in case of crimes and misdemeanours (des délits)
against persons, the investigating judge or the investigating court makes the provisional release
of the suspect conditional on not contacting or approaching the victim in any way. In cases of
domestic violence, when the suspect is remanded in custody, the Public Prosecutor's Office
requests all the authorities concerned (i.e. investigating judge, council chamber), via e-mail, to
inform the victim in the event of the suspect’s provisional release. The Public Prosecutor’s Office,
in turn, notifies the Assistance Service for Victims of Domestic Violence (Service d'Assistance aux
Victimes de Violence Domestique) (cf. infra art. 8) and, if necessary, the police authorities. Lastly,
the aforementioned assistance service informs the victim. By way of conclusion, it may be said
that although, in practice, the obligations arising from art. 6, §5 and §6 of the Directive seem to
be implemented in practice, it is regrettable that victims don't have any legal guarantee on which
to rely in this regard.

Finally, it may be useful to recall the legal status of civil party vis-a-vis the ‘ordinary’ victim (cf.
supra art. 2), as there is a difference in the way they receive information about their case. The

53 Interview 1 and 2.
54 Interview 1 and 2.
55 Art. 23,§5 CCP

56 Interview 1 and 2.
57 Interview 1 and 2.

provisions discussed above are each already applicable to persons lodging a complaint. In addition
to the aforementioned information, the civil party, however, may also obtain other information as
a result of its standing as a party to the proceedings®®. They have access to the file immediately
before the first official interrogation of the suspect by the investigating judge and have the
possibility to receive copies thereof (art. 85 CCP)*°. They may attend the transport to the scene of
crime (art. 63, §2 CCP). They may attend the questioning of the suspect by the investigating judge
(art. 81, §5 CCP) and the confrontation between the suspect and a witness (art. 82, §2 CCP)®°.
These are just a few examples of the procedural rights that the civil party enjoys in the pre-trial
stage of criminal proceedings.

58 Interview 1 and 2.

59  The possibility to receive copies of the file is, however, also available for the ‘ordinary’ victim on the occasion of the summons of
the case before the trial court (art. 182-1 CCP).

60 Interview 1 and 2.
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ARTICLE 7 - RIGHT TO INTERPRETATION AND
TRANSLATION

Member States shall ensure that victims who do not understand or speak the
language of the criminal proceedings are provided, upon request, with interpretation
at least during any interviews or questioning and with translation of information

essential to the exercise of their rights in criminal proceedings in accordance

with their role. Victims may challenge a decision not to provide interpretation or
translation.

One can find the provisions of art. 7 of the Directive in art. 3-4 CCP in relation to the right
to interpretation and art. 3-5 CCP in relation to the right to translation. Overall, the national
provisions in question are quite similar to the text of the Directive, with few deviations.

Concerning the right to interpretation, art. 3-4 CCP has practically the same scope of application
as the Directive. While, according to the Directive, however, victims can only benefit from this
right after a request made by them, art. 3-4, §3 CCP allows for the automatic assistance of an
interpreter in case of hearings during the inquiry (/'enquéte), the pre-trial investigation (/instruction
préeparatoire) or before the trial courts. In other cases, victims can get assistance upon request®’.
During the drafting of the Law of 8 March 2017, an extra provision was added to art. 3-4, §3 CCP,
which provides for the automatic assistance of an interpreter before a victim support service or

61  Avis du Conseil d’Etat: projet de loi renforgant les garanties procédurales en matiére pénale portant : - transposition de la
directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures pénales

; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit 4 'information dans le cadre des procédures pénales

; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'accés a un avocat dans le cadre des procédures
pénales et des procédures relatives au mandat d'arrét européen, au droit d’informer un tiers des la privation de liberté et au droit
des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de
la criminalité ; - changement de l'intitulé du Code d’instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2014-15, n° 6758/01, p. 7.

a restorative justice service®?.

The same distinction can be found in art. 3-5 CCP which deals with the right to translation.
Paragraph 3 of this article contains a list of documents, which have to be translated automatically
if the victim does not understand the language of the proceedings. This list includes (1) the copy
of the complaint, (2) the convocations, summonses and letters sent to the victim by the police
and judicial authorities, (3) the warrant issued against the victim as a witness under art. 92 CCP,
(4) where the victim is a civil party, the requisitions of the Public Prosecutor referred to in art.
127, §2 CCP, together with the order of the Pre-Trial Chamber of the competent court referred
toinart. 127, §9 CCP and the judgment on appeal against that order, (5) any final decision on the
criminal proceedings and (6) the decision regarding the discontinuance of the proceedings and
the reasons hereto.

Upon reasoned request of the victim, a translation of all other documents that he/she is entitled
to access is provided, under the condition that the translation thereof is essential for the
exercise of his/her rights during the criminal proceedings and in order to ensure the fairness
of the proceedings (art. 3-5, §4 CCP). It is, however, foreseen a possibility for the authorities to
allow for an automatic translation of documents other than the ones mentioned in the list and
thus to not make them subject to a request. A victim or a civil party can make use of the option
discussed above to get the translation of certain documents of the file when exercising his/her
right to receive a copy of the file under, respectively, art. 182-1 and art. 85 CCP (cf. supraart. 6). In
practice, very few applications have been made®.

This limited use may have several explanations. First of all, the law that introduced this option
is still new, as a result of which its scope is not yet very well known. The victim is nevertheless
informed thereof via the brochure, as the right to translation is one of the points mentioned in
art. 4 of the Directive and art. 3-7, §1 CCP®%, When one takes a look at the brochure, however, it
is noteworthy that the explanation under this point is very limited and does not refer at all to the
right to request for other translations.

62 Amendements gouvernementaux: projet de loi renforgant les garanties procédurales en matiére pénale portant : - transposition
de la directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures
pénales ; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit a I'information dans le cadre des procédures
pénales ; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'acces a un avocat dans le cadre des
procédures pénales et des procédures relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au
droit des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de

la criminalité ; - changement de l'intitulé du Code d’instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2015-16, n° 6758/03, p. 17.

63 Interview 1 and 2.

64 Interview 1and 2.
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Another explanation for the limited use may be the assistance of a lawyer. The latter sometimes
does not encourage the victim to make such requests as the relevance thereof is not always
significant to safeguard victims' rights. In addition, the victim is usually assisted by a lawyer who
is proficient in the language of the case, which again makes translation less essential. Since the
main aim of the victim (that has obtained the status of civil party) is to be awarded compensation
for damages, there might be no urgent need to know all the details of the file. Despite the above,
according to art. 3-5, §6 CCP, the criterion of relevance is, in fact, the aim of enabling the victim
to participate actively in the criminal proceedings®.

A final explanation can be found in the wish of the victim to see his/her case concluded as soon
as possible. With this in mind, in practice the victim can be quite reluctant to slow down the
proceedings by requesting translations®®.

Besides the foregoing, art. 3-5, §10 CCP, unlike the Directive, foresees the possibility for the
victim to waive his/her right to the automatic translation of the essential documents. As can be
read in the Explanatory Memorandum, the Luxemburg legislator was of the opinion that, as the
Directive makes the exercise of the right to translation conditional on the request of the victim, a
fortiori, a waiver must be possible®’.

Both art. 3-4, §5 and art. 3-5, §5 CCP precisely set out which authority is responsible for
deciding if a victim does not understand or speak the language and thus needs, respectively,
the assistance of an interpreter or a translation. Regarding the right to interpretation, this will
be the authority conducting the interview of the victim or before which the investigative action,
examination or hearing in which the victim is entitled to participate or has been convened takes
place. As regards the right to translation, the legislator has made a distinction between the
documents automatically translated and the ones translated after request. The translation of
the first category is always decided by the authority which is the author thereof, while for the
second category it depends on the stage of the proceedings. In order of occurrence, this can be
the Public Prosecutor, the investigating judge, the court of first instance, the Court of Appeal or
the Court of Cassation.

65 Interview 1and 2.

66 Interview 1and 2.

67  Projet de loi renforgant les garanties procédurales en matiére pénale portant : - transposition de la directive 2010/64/UE du

20 octobre 2010 relative au droit a 'interprétation et a la traduction dans le cadre des procédures pénales ; - transposition de la
directive 2012/13/UE du 22 mai 2012 relative au droit a 'information dans le cadre des procédures pénales ; - transposition de la
directive 2013/48/UE du 22 octobre 2013 relative au droit d'accés & un avocat dans le cadre des procédures pénales et des procédures
relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au droit des personnes privées de
liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive 2012/29/UE du 25 octobre
2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de la criminalité ; - changement
de I'intitulé du Code d’instruction criminelle en «Code de procédure pénale» ; - modification : - du Code de procédure pénale

; - du Code pénal ; - de laloi du 7 juillet 1971 portant en matiére répressive et administrative, institution dexperts, de traducteurs

et d'interpretes assermentés ; - de la loi modifiée du 10 aotit 1991 sur la profession d’avocat ; - de la loi modifiée du 20 juin 2001

sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures de remise entre Etats
membres de I'Union européenne, Chambre des Députés 2014-15, n° 6758/00, p. 38.

Nothing, on the contrary, is arranged by law when it comes to the decision-making process. The
legislator has not set out any guidelines to the authorities which the latter have to take into
account while making their assessment. There are, however, few practical problems. This can be
attributed to two main factors®®. Firstly, the Luxemburg authorities already have three languages
of the case at their disposal: French, German and Luxembourgish. These three languages already
cover a wide range of issues®. Secondly, about half of Luxembourg's total population consists
of people of foreign nationality, which ensures that the Luxemburg authorities are used to
insufficient language proficiency and the need to appeal to an interpreter or translator. Because
of the fact that Luxembourg is a multilingual country, the authorities have necessarily been made
aware of these specific situations, which frequently occur. In practice, they know how to address
them?™.

Finally, art. 7 of the Directive contains two additional provisions in its paragraphs 6 and 8, which
are transposed into, respectively, art. 3-5, §7 and art. 3-4, §1 CCP. Regarding the possibility of
an oral translation or oral summary, the Luxemburg legislator has made this conditional on the
assistance by a lawyer. As regards the condition that the use of interpretation and translation
shall not unreasonably prolong the criminal proceedings, this is only foreseen in the Luxemburg
article that deals with interpretation. Both provisions have never been invoked to date’".

In practice, interpretation and translation in favour of victims is not used as often when compared
to the application thereof in favour of defendants’2 As briefly mentioned when discussing art. 3 of
the Directive, the provision of interpreters and translators is sufficient to meet the current needs
of both victims and defendants’3. Concerning the quality of both services, it appears to have not
been disputes to date. When it comes to translations, the victim can contest their quality under
art. 3-5, §8 CCP. By using this option, the translation will be verified by, depending on the stage
of the proceedings, the Public Prosecutor’s Office, the investigating judge (under the supervision
of the investigating courts) or the trial courts’™.

68 Interview 1 and 2.
69 Interview 1 and 2.
70 Interview 1 and 2.
71 Interview 1 and 2.
72 Interview 1 and 2.
73 Interview 1 and 2.
74 Interview 1 and 2.
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ARTICLE 8 - RIGHT TO ACCESS VICTIM SUPPORT
SERVICES

Member States shall ensure that victims have access to confidential victim support
services, free of charge, before, during and for an appropriate time after criminal
proceedings. Member States shall facilitate the referral of victims, by the competent
authority that received the complaint to victim support services. Member States
shall take measures to establish specialist support services in addition to, or as

an integrated part of, general victim support services. Member States shall ensure

that access to any victim support service is not dependent on a victim making a
formal complaint with regard to a criminal offence to a competent authority.

The right to access victim support services is not transposed into Luxemburg law as such, but can
be derived from the transposition of art. 4 of the Directive’. Art. 3-7, §1, 1° CCP foresees that
victims shall be informed of the type of support they can obtain and from whom.

The SAVis the national universal victim support service of Luxembourg. It forms part of the general
Central Social Assistance Service (Service Central dAssistance Sociale: SCAS), which falls under the
General Prosecutor’s Office (Parquet Général) and thus under the judiciary’®. This means that, in
Luxembourg, victim support is fully delivered by the State in the first instance.

The SAV/generally offers a free and confidential service to all victims of a criminal offence, children
as well as juveniles, and adults, but also to their relatives sharing their trauma, and to witnesses
of a criminal offence’””. The lodging of a formal complaint is not necessary in order to obtain
assistance, although the Victim Support Service may sometimes recommend victims do so’8.

The abovementioned service includes psychological and psychotherapeutic support, the provision
of information on victim’s rights (more particularly information on the law of victims of criminal
offences, on the criminal proceedings and on the law of compensation for victims of violent
crimes) and accompaniment during the criminal proceedings. The SAl/also offers a therapy group

75  Scherrer, A. and Kiendl Kristo, I. (n 50) p. 54.

76  http://www.justice.public.lu/fr/aides-informations/assistance-sociale/index.html

77 http://www.justice.public.lu/fr/aides-informations/assistance-sociale/scas-service-aide-victimes/index.html
78  Interview 3.

for victims of domestic violence?.

The consultations of the SAV are face-to-face and by appointment only®. The latter requires
that the victim (or relative or witness) has to contact the SAV/in advance instead of going there
spontaneously. Another disadvantage of the face-to-face supportis that the person has to travel
there, as the SAVis only located in the capital city of Luxembourg?®’. Although Luxembourg is a
small country, it can take some persons who live in the north more than one hour to get there.
In addition, the SAV is only available from Monday to Friday, between the hours of 8h00 and
18h00%2. In practice, when a victim just wants to receive some information on his/her rights or
has some practical questions, the response can also be given by e-mail or phone®.

The service of the SAV is carried out by trained and experienced psychologists. It is available
as soon as the victim contacts the service and can continue for an appropriate time after the
criminal proceedings, whenever required by the victim. Particularly in view of the introduction of
new group sessions, the service generally would benefit from more space and staff®.

Victims not yet assisted by a lawyer that would like to receive legal information and support
from the competent services, can also turn to the Reception and Legal Information Service (Service
dAccueil et d'Information Juridique), a national general information service which helps individuals
with various legal difficulties in different fields of law®>. The service might refer the victims to
other services (the hospital or the legal service of the barreau). The Service has two offices in two
locations, namely Luxembourg City and Diekirch, where victims can go for a free and confidential
interview with a professional of the Public Prosecutor’s Office. At the premises in Luxembourg,
the service is available from Monday to Friday, from 8h30 to 12h00 and from 13h00 to 16h30,
without any appointment, except for Monday morning. The premises in Diekirch are only open
on Wednesday, from 9h00 to 11h30 and from 14h30 to 17h00, again without any appointment.
The same remark as above can be made here as well: these are working hours for most people,
which does not enhance the availability and accessibility of this service, despite the fact that it
operates from two locations where victims can attend without an appointment. It is to be noted
that the brochure which is given to victims (cf. supra art. 4) also mentions a third location of this
service, namely in Esch-sur-Alzette with the same opening hours.

Victims who want to receive specific information on their rights have an additional possibility:
they can contact the legal information service provided by lawyers of the local Bar Association
every Saturday morning, from 8h30 to 11h30, in Luxembourg City®®.

79  http://www.justice.public.lu/fr/aides-informations/assistance-sociale/scas-service-aide-victimes/index.html
80  http://www.justice.public.lu/fr/aides-informations/assistance-sociale/scas-service-aide-victimes/index.html
81  http://www.justice.public.lu/fr/aides-informations/aide-victime/flyer-service-aide-aux-victimes-scas.pdf

82  http://www.justice.public.lu/fr/aides-informations/aide-victime/flyer-service-aide-aux-victimes-scas.pdf

83  Interview 3.

84 Interview 3.

85  http://www.justice.public.lu/fr/aides-informations/accueil-info-juridique/index.html

86  http://www.justice.public.lu/fr/aides-informations/accueil-info-juridique/index.html
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In addition, women can contact the legal information service Women's rights (Droits de la femme)
for general legal information on women-specific issues, including, inter alia, domestic violence
and sexual assault®’. The latter is again located in Luxembourg City and is available every
Wednesday morning, from 8h30 to 12h00, for free and confidential interviews with (mostly
female) magistrates, without any appointment having to be made.

Besides the above services provided by the State, a significant number of other support services
existin Luxembourg. In this case, these are organisations supporting only certain victims. One of
them, for example, is Women in distress (Femmes en détresse), a non-profit organization funded
via agreements with the Ministry of Equal Opportunities; the Ministry of Labour, Employment
and Social & Solidarity-Based Economy and the Ministry of National Education, Childhood
and Youth®. This support service is committed to protecting women, their children and young
girls against violence by providing them information and psychological advice, but also homes
where they can temporarily reside. In general, this support service helps them to maintain their
independence.

Women in distress offers a wide range of services, depending on what the victim needs and is
looking for. If @ woman became the victim of any kind of violence committed by her partner,
she can also contact Live Without Violence (Vivre Sans Violence: ViSaV/) to receive information or
advice on various matters (psychosocial support, information on legal or administrative issues,
etc.)®. A consultation can take place by telephone or face-to-face after an appointment has been
made. The latter always takes place at the premises of Live Without Violence, which are located in
Luxembourg City. The service is only available during its opening hours, namely from Monday to
Friday, between the hours of 9h00 and 17h00. More or less the same service is offered by Oxygen
(Oxygéne) for young girls in a crisis situation or victim of family violence®°. A consultation can only
take place face-to-face after an appointment has been made, again in Luxembourg City.

Besides the abovementioned support available, Women in distress provides some other services
too. Thereis, for example, the Assistance Service for Victims of Domestic VViolence(Service dAssistance
aux Victimes de Violence Domestique: SAVVD), which informs, assists and supports victims of
domestic violence from start to finish®'. By targeting the specific protection measures needed,
this assistance service, together with the victim, prepares an individual protection plan. The
protection measures referred to are set out by the law of 8 September 2003 on domestic violence
andinclude, inter alia, an expulsion order and aban on re-entry which apply to the offender (cf. infra

87  http://www.justice.public.lu/fr/aides-informations/droits-femme/index.html
88  https://fed.lu/wp/

89  https://fed.lu/wp/services/visavi/

90  https://fed.lu/wp/services/oxygene/

91  https://fed.lu/wp/services/savvd/

art. 18)°2. A similar service is available appropriate to children and teenagers between the age of
3 and 21, called the Psychological Service for Children and Adolescents Victims of Domestic Violence
(Service Psychologique pour Enfants et Adolescent(e)s Victimes de iolence Domestique: S-PSYEA)>3.
Women who would like to get in touch with their companions to share some thoughts, can turn
to Coupling (Kopplabunz), a special meeting centre®:. Finally, Women in distress has a very specific
service for all victims (men, women and minors) of human trafficking. The Assistance Service
for Victims of Human Trafficking (Service d'Assistance aux Victimes de la Traite des Etres Humains:
SAVTEH) offers not only information on their rights, the judicial procedure and legal action, but
also on benefits available to them (shelters, linguistic, medical and financial assistance, etc.)®*.
It accompanies victims throughout criminal proceedings and gives them psychological support.
Where requested by the victim, this assistance service contacts NGOs located in the country of
origin to establish a return®®.

Regarding the visibility of and the referral to the aforementioned victim support services, the
legislator, entirely consistent with art. 8 of the Directive, added paragraph 2 to art. 9-2 CCPR,
which states that the police has to inform each victim of the possibility to receive free help and
assistance by victim support services®’. In practice, the victim is informed of this possibility by
means of the brochure given to them by the judicial police (cf supraart. 4). Besides the indication
of the victim’s right to contact a victim support service, the brochure also lists the most important
services in this regard, both general support services offered by the state and specialist support
services.

When it comes to victims of human trafficking, art. 6 of the abovementioned law of 8 May 2009
stipulates that the police authorities have to inform a support service as mentioned in the law (for
example: the Assistance Service for Victims of Human Trafficking) as soon as there are indications
that a person is a victim of this crime. In this way, the support service can contact the victim®. A
similar provision is integrated in the law of 8 September 2003. According to art. 2 of this law, the
day an expulsion order enters into force, the police authorities must notify a support service as
mentioned in the law thereof (for example: the Assistance Service for Victims of Domestic Violence).
Moreover, in cases of domestic violence, when the suspect is remanded in custody, the Public

92  Loi du 8 septembre 2003 sur la violence domestique portant modification 1) de la loi du 31 mai 1999 sur la police et I'inspection
générale de la police; 2) du code pénal; 3) du code d’instruction criminelle; 4) du nouveau code de procédure civile, JO 3 octobre
2003, 2.982, modifiée par la loi du 30 juillet 2013 portant modification 1. de la loi du 8 septembre 2003 sur la violence domestique;

2. de la loi modifiée du 31 mai 1999 sur la Police et 'Inspection générale de la Police; 3. du Code pénal; 4. du Nouveau Code de
procédure civile, Mém. A 148 7 aotit 2013, 2.900.

93  https://fed.lu/wp/services/s-psyea/

94  https://fed.lu/wp/services/kopplabunz/

95  https://fed.lu/wp/services/savteh/

96 The aforementioned services of the assistance service are based on the law of 8 May 2009 on the assistance, protection and
security of victims of human trafficking, which furthermore includes specific protection measures (cf. infra art. 18). Loi du 8 mai
2009 sur l'assistance, la protection et la sécurité des victimes de la traite des étres humains et modifiant le Nouveau Code de procédure
civile, JO 9 juin 2009, 1.778.

97  As already mentioned above, a similar provision can be found in the Luxemburg transposition of art. 4 of the Directive, namely
art. 3-7, §1, 1° CCP.

98 Interview 1.
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Prosecutor's Office will notify the latter support service as soon as the suspect is provisionally
released. This support service will, in turn, inform the victim (cf supraart. 6).

In addition, the website of the Luxemburg police authorities lists various organizations that
offer help and assistance by linking them to their target group®. The latter website also refers
to resolux.lu, a website where one can find a collection of all the existing support services in
Luxembourg'®. The website makes it easy to search through the services by providing search
criteria such as the area or the category of help one is looking for. Lastly, the different services
provided by the state can all be found on the website of the Luxemburg judiciary™’. Finally, in
practice, there is smooth cooperation and coordination between the police authorities and the
Victim Support Service'®?.

In general, there is a very strong focus on awareness raising, not only among the victims
themselves, but also among the actors with whom the victims come into contact during
criminal proceedings'. For example, the SAV visits schools to provide more information about
its functioning. Lawyers must furthermore complete an obligatory internship with the various
services of the Central Social Assistance Service before joining the Bar.

All of the above shows that there is little chance that a victim will remain unaware of the
existence of the different Luxemburg support services. After all, there are several channels
through which the victim can be informed. Despite this positive aspect, it is regrettable that the
police authorities, usually the victim's first point of contact, only notify the latter of the various
support services by means of a standardized brochure. It will depend on the goodwill of the police
officer in question to provide the victim with more information than just what is written on paper
and actually put the victim in touch with the adequate support service. Of course, the request for
assistance always depends on the will of the victim, but in some cases the need to contact the
support service themselves can be a barrier. For victims who did not contact the SAV, but who,
according to the assessment of a magistrate of the Public Prosecutor's Office, need assistance
of this support service, the magistrate has the possibility of applying directly to the latter so that
it proposes its services to the victim™®. Lastly, the foregoing points out that the SAlV/ does not
have to operate as an intermediate body. The victim may also seek immediate assistance from
a specialist support service without the intervention of the police or prosecutors™>. On the other
hand, the SAV might refer the victim to one of the existing support services providing support
only to victims of certain crimes if it considers that its assistance is more suitable™®.

99  https://police.public.lu/fr/aide-victimes/liste-organisation.html
100  http://www.resolux.lu/accueil/

101  http://www.justice.public.lu/fr/aides-informations/index.html
102  Interview 3.

103 Interview 3.

104 Interview 1.

105 Interview 3 and 4.

106 Interview 3 and 4.

ARTICLE 9 - SUPPORT FROM VICTIM SUPPORT
SERVICES

Victim support services shall, as a minimum, provide: a) information, advice and
support relevant to the rights of victims; b) information about or direct referral to

any relevant specialist support services in place; ¢) emotional and psychological

support; d) advice relating to financial and practical issues arising from the crimes;

e) advice relating to the risk and prevention of secondary and repeat victimisation,
of intimidation and of retaliation. Specialist support services shall develop and
provide: a) shelters or any other appropriate interim accommodation for victims; b)
targeted and integrated support for victims with specific needs such as victims of
sexual violence, victims of gender-based violence and victims of violence in close
relationships.

Regarding the specific services listed in art. 9 of the Directive, once again, one must conclude
that there is no specific provision under the CCP providing an exhaustive transposition in
Luxemburg law'’. As already mentioned in the description accompanying art. 4 of the Directive,
the Luxemburg legislator has added an extra point to the list of the latter article. Art. 3-7,§1, 12°
CCP states that the victim has to be informed of the right to an individual assessment before the
SAVin order to identify his/her specific protection needs to ensure that a secondary victimisation
is avoided.

However, the aforementioned service is not indicated on the general website of the judiciary
of Luxembourg'™®. According to this website, a victim can turn to the SAV for information and
advice on her rights, more particularly on the law of victims of criminal offences, on the judicial
procedure, but also on the rules to claim damages for victims of violent crimes. Based on the
judiciary’s website, the Victim SAV fulfils two out of five services mentioned in art. 9, §1 of the
Directive, namely assistance relating to victim’'s rights, psychological and psychotherapeutic
support and a specific therapy group for victims of domestic violence.

107  Scherrer, A. and Kiendl Kristo, I. (n 50) P. 54. One small exception can be found for the service mentioned in point e of
paragraph 1 of article 9 of the Directive, which covers the advice relating to the risk and prevention of secondary and repeat
victimisation.

108  http://www.justice.public.lu/fr/aides-informations/assistance-sociale/scas-service-aide-victimes/index.html
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In practice, however, all five services are provided by the latter support service. Concerning point
b) of this article, it has already been stated above that the Victim Support Service can refer the
victim to a specialist support service (cf supra art. 8). Although not mentioned on the above
website, it may happen in practice that the support service also gives advice relating to financial
and practical issues (point d)'®. Lastly, in line with art. 9, §1, point e of the Directive and art.
3-7,81, 12° CCP, the Victim Support Service may advise the victim on the risk and prevention of
secondary and repeat victimisation (cf. infra art. 22). All of the above services are always available
to any victim who needs them, regardless of the severity of the crime. The focus of the Victim
Support Serviceis therefore not on the crime committed, but on the victim°.

When it comes to the advice relating to the risk and prevention of secondary and repeated
victimisation, one has already seen above the Assistance Service for Victims of Domestic Violence
and the Psychological Service for Children and Adolescents Victims of Domestic Violence (cf. supra art.
8) has been already described above. These two services help victims of domestic violence by
identifying the protection measures necessary to put an end to the violence they have to endure
(cf infra art. 18). Moreover, the Assistance Service for Victims of Human Trafficking (cf. supra art. 8)
accompanies victims of human trafficking in their efforts towards physical, psychological and
social recovery. This includes a collaboration with the police in order to ensure an effective and
appropriate protection of the victim. This assistance service should therefore advise the victim
on the available protection measures (cf. infra art. 18).

As already mentioned above, other specialist victim support services exist in Luxembourg. Women
in distress offers a lot of different services, addressed in general to women, their children and
young girls who became a victim of any kind of violence. Each individually, the different services
are targeting a more specific group to be able to adapt, as much as possible, the support to the
needs of the victim. Within Women in distress, one has the Women'’s shelter (Fraenhaus)'"* and the
Girls' shelter (Meederchershaus)'?, two shelters especially for female victims of domestic violence
(cf. supra art. 8). Live Without Violence and Oxygen also arrange the admission to these shelters.
The safety of both accommodations is guaranteed by the covert address. Moreover, there is a
special house, the Children’s shelter (Kannerhaus), where children of victims between 0 and 12
years old can stay during the day'".

When it comes to the targeted and integrated support for victims with specific needs, various
services of Women in distress make this possible for one of the categories specifically mentioned
in art. 9 of the Directive itself. Live Without Violence, Oxygen, the Assistance Service for Victims of
Domestic Violence and the Psychological Service for Children and Adolescents Victims of Domestic

109 Interview 3 and 4.

110 Interview 3 and 4.

111  https://fed.u/wp/services/fraenhaus/

112 https://fed.Iu/wp/services/meederchershaus/
113 https://fed.lu/wp/services/kannerhaus/

Violence are specifically focusing their work on women and young girls who became a victim of
violence occurred within close relationship. The Assistance Service for Victims of Human Trafficking,
furthermore, offers targeted and integrated support to victims of human trafficking.
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ARTICLE 10 - RIGHT TO BE HEARD

Member States shall ensure that victims may be heard during criminal proceedings
and may provide evidence. Where a child victim is to be heard, due account shall be

taken of the child’s age and maturity.

As for the Constitutional background of victims' rights, no specific provision of the Luxemburg
Constitution confers to the victim a fully-fledged “right to be heard” but the case law recognized
it as part of the European Convention of Human Rights (ECHR) protection: the right to be heard
also encompasses evidence and arguments put forward by the victim'“. In order to better
understand the victim's right to be heard in the Luxemburg justice system, it is worth presenting
a brief description of the main actors, phases and powers related to evidence gathering.

The Luxemburg criminal justice system is rooted in the inquisitorial tradition. As a general
principle, the public prosecutor has exclusive competence to start and handle prosecution. He
enjoys discretion over the decision to prosecute a criminal offence (opportunité des poursuites).
Criminal investigations are conducted, however, by police under the lead of either the public
prosecutor (enquéte) or the investigative judge (instruction). In the first case, the public prosecutor
leads preliminary enquiries (enquéte). In the second case, the investigative judge (juge d'instruction)
is an independent judicial authority in charge of conducting judicial investigations which are
compulsory in case of felonies (crimes) and optional in the case of misdemeanours (délits). As
a general rule, the investigative judge can only be referred to by a request (réquisitoire) of the
public prosecutor. The opening of a judicial investigation can however be forced under certain
conditions by the civil party (partie civile par voie d'action).

With regard to the choice of the appropriate investigative measures (among those provided by
law in each case) the investigative judge is fully autonomous (appéciation souveraine): he/she has
the power to order any investigative measure necessary for establish the truth. He/she is under
the legal duty to investigate even-handedly (a charge et a décharge) in regard to the prosecution
and the defense.

Within this framework, the victim that intervenes as a civil party has the right to ask for evidence
to be admitted before the investigative judge. His/Her request should list the witnesses the victim

114  CSJ corr. 23 January 2007, No. 51/07 V.

wants to be heard and the reasons why they should be admitted (art. 69 CCP). Their relevance is
appreciated by the investigative judge'". As a consequence, the victim might request to be heard
only when he/she participates as a partie civile, otherwise his/her deposition is limited to the
cases in which it is requested by the investigative judge or by the other private parties.

The victim can be heard as a witness in different phases of Luxemburg criminal proceedings.
First, the victim can be heard during the investigation by the prosecutor or by the police officers
in charge of the case. If the questioning occurs before the opening of the case, the police officers
can ex officio ask for the victim's contribution (art. 46 CCP). When an investigation is formally
opened, the prosecutor is in charge but he/she might delegate the collection of evidence to the
police. When the victim has been questioned, the police officers draft a report including all the
victims' statements.

When the victim is a minor or, exceptionally, an adult, the deposition can be audio or video
recorded upon authorization of the prosecutor and only if the adult or the legal representative of
the minor consents (art. 48-1, § 1 and 2 CCP).

Furthermore, the deposition of the victim can intervene before the investigative judge (juge
d'instruction). In this case, the victim receives a sub poena from the judge and his/her presence is
mandatory, under threat of a penalty (art. 77 CCP). Ordinary rules on testimony apply: the victim
shall tell the truth under oath in front of the investigative judge without the presence of the
defence lawyer (art. 70 and 71 CCP). If the witness has been requested via a formal complaint of
another victim, he/she can refuse to talk but he/she can be questioned as a defendant if there
are sufficient elements to deduce his potential guilt.

Luxembourg CCP grants the victim the right to be heard also in negotiated justice proceedings
("jugement sur accord”), not to be confused with the restorative justice models (discussed under
section 12). Pursuant to articles 563 to 578 CCP, for offences punished by a maximum penalty
of less than 5 years of imprisonment, the Prosecutor and the defendant have the possibility to
negotiate and agree on a penalty at any stage of the criminal proceedings before the trial court
rules on the merits of the case®. At this stage of the proceedings, the victims, irrespective of
whether he/she holds the status of civil party, is informed about the date and place of the hearing
and summoned to appear'"’, in order to enable him/her to exercise the right to be heard. Indeed,
art. 373 §3 CCP requires the trial court to hear the observations and statements of all the parties
summoned to appear. In any event, with respect to the claims for damages that the agreement
validated by the judge does not satisfy, the victim still has the possibility to pursue a civil action
before the competent civil courts™®.

115 Article 69, § 4, CCP.

116  Such an agreement also contain a decision on damage claims consisting in the payment of amounts on which the accused
agrees. However, such a decision, as well as the grounds for conviction and penalties still have to be validated the competent trial
court (chambre correctionelle di Tribunal d’arrondissement).

117 Art. 570 CCP

118  Art. 574 CCC
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ARTICLE 11 - RIGHTS IN THE EVENT OF A DECISION
NOT TO PROSECUTE

Member States shall ensure that victims, in accordance with their role in the relevant
criminal justice system, have the right to review of a decision not to prosecute.
Where the role of the victim will be established only after a decision to prosecute
the offender has been taken, Member States shall ensure that at least the victims
of serious crimes have the right to a review of a decision not to prosecute. Member

States also need to ensure that victims are notified of their right to receive, and

that they receive sufficient information to decide whether to request a review.

Within 18 months from the formal receipt of the complaint, the prosecutor in charge of the case
informs the victim about the action he/she intends to undertake. In case the prosecutor decides
not to prosecute, the decision is communicated ex officio to the victim via formal notification (art.
23, § 4 CCP). The communication includes the decision and the reasoning sustaining it (art. 4, §
3,al. 2 and art. 23, § 4 CCP). If the case is dropped, the notification includes information on the
modalities and formalities that would allow the victim to force prosecution.

First, the victim has the possibility to challenge the decision whereby the public prosecutor decides
not to prosecute (CCP, Article 23(5)). The appeal is filed with the General Public Prosecutor. As a
result on this non-judicial proceedings, the latter may order the public prosecutor to prosecute
the case.

Second, the victim of minor offences that are punished by an imprisonment term not exceeding
5 years may directly summon the suspect to appear before the competent trial court (citation
directe)'® and, as a consequence thereof, initiate criminal proceedings even before any enquiry or
judicial investigation have been carried out. This has a twofold procedural consequence. On the
one hand, it is for the civil party who summoned the suspect (citant direct) to adduce evidence
that the alleged offence has been committed. On the other hand, the “citation directe” proceeding
constitutes a limitation to the opportunity principle™?, since it automatically starts prosecution.
Nevertheless, the public prosecutor decides freely on whether to support the claims of the civil

119  Art. 145 and 182 CCP
120  As oppose to the legality principle imposing a legal obligation to prosecute.

party or, on the contrary, request the trial court acquit or apply a lower sentence.

Third, in case of crimes and misdemeanours, the victim may address the investigative judge
requesting him/her to open a judicial investigation (plainte avec constitution de partie civile)'?. The
investigative judge shall immediately ask the public prosecutor to issue a decision requesting the
investigative judge to open an investigation (réquisitoire).

The public prosecutor may refuse to issue it only if the facts invoked by the alleged victim do not
constitute an offence or if legal prosecution is not possible, e.g. time-barred. (CCP, Article 57).

121 Art. 28 CCP
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ARTICLE 12 - RIGHT TO SAFEGUARDS IN THE
CONTEXT OF RESTORATIVE JUSTICE SERVICES

Member States shall take measures to safeguard the victim from secondary and
repeat victimisation, from intimidation and from retaliation, to be applied when

providing any restorative justice services. Member States shall facilitate the referral

of cases, as appropriate to restorative justice services.

Through law of 7 March 2017, Luxembourg added a new provision to the CCP stating the rights of
the victim in the context of restorative justice. According to Article 8-1 CCP, if the offender admits
to have committed the offence, restorative justice measures might be proposed to the victim and
to the offender throughout the entire criminal proceedings, including during the execution of the
penalty.

The definition of “restorative justice measure” is very broad: it includes every mechanism of
conflict resolution other than the traditional criminal proceedings. In that case, both the victim
and the offender have the right to full information about the measure if they accept to participate.
Confidentiality is usually the rule, exception made when disclosure to the prosecutor might help
the prevention or repression of crimes. The person in charge should be independent and qualified
for this role.

The main mechanism of restorative justice in Luxembourg is mediation in criminal matters.

The legal basis of mediation (art. 24, § 5 CCP) establishes the possibility for the Prosecutor to
opt for a mediation procedure before deciding whether to prosecute. This decision should be
based on the following criteria: i) the concrete possibility of reparation of damages for the victim;
ii) the concrete possibility to stop the negative effects of the offence; iii) the concrete possibility
to support the resocialization of the author. The Prosecutor can appoint a mediator that should
be listed among the professionals authorized to exercise this function as established by a
specific Regulation of 1999, In particular, the mediator should be impartial from the parties,
independent from the judicial authorities and with a specific education in the field.

122 Réglement grand-ducal du 31 mai 1999 fixant les criteres et la procédure d>agréation aux fonctions de médiateur, la procédure
de médiation pénale et le mode de rémunération des médiateurs, Mém. A 67 du 11 juin 1999.

In order to protect both the victim and the defendant, the mediator is bound by professional
secrecy. He/she should start the mediation within three months from the official appointment
and receives the case file transmitted by the Prosecutor. Both parties are summoned and
informed of their right to a lawyer. They can present their arguments during the hearing and
they might accept or refuse the solution proposed by the mediator. If they accept and respect the
terms of the agreement, the prosecutor will drop the case. If successful, this procedure will lead
to the reparation of damages suffered by the victim or to the end of the persisting problems that
the victim is suffering from and that have been caused by the offence (or to a measure that will
contribute to the social rehabilitation of the author of the offence).

However, mediation is not possible in cases of domestic violence and access to mediation does
not prevent prosecution to take place when the requirements of the mediation are not respected.

Mediation services are provided by the Centre de Mediation'?®. According to the statistics, the
mediation intervenes in 70-80 cases per year'.

123 http://www.mediation.lu/
124  As stated by the last available “Rapport dactivités” of the Mediation center of 2015, http://www.mediation.lu/wp-content/
uploads/2016/08/activitessCM2014_et_2015_final.pdf.
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ARTICLE 13 - RIGHT TO LEGAL AID

Member States shall ensure that victims have access to legal aid, where they have

the status of parties to criminal proceedings.

Luxemburg law confers victims the right to access legal aid'* according to the same conditions as
the defendant’?. Legal aid may be granted to either the plaintiff or the defendant in contentious
or non-contentious cases, whether handled in or out of court. Persons with insufficient means
are eligible for legal aid to defend their interests, provided they are: Luxembourg nationals, or
aliens authorised to take up residence in Luxembourg, or nationals of a Member State of the
European Union, or aliens placed on the same footing as Luxembourg nationals for legal aid
purposes by virtue of an international agreement.

In order to be eligible for legal aid, the victim’s revenues should not exceed a certain amount that
is set up according to the national minimum wage'?’. The assessment is based on the total gross
income and capital of the applicant and any other members of the household (roughly 1890 euros
per month per adult’®). If the victim is eligible for legal aid, the following costs of a trial can be
paid through legal aid: stamp and registration duty; costs incurred by the clerk’s office; fees and
costs charged by bailiffs experts' costs and fees; translators’ and interpreters’ fees; allowances
to witnesses; travel expenses; publication costs and, of course, lawyers' fees and emoluments.

The decision whether or not to grant legal aid rests with the President of the Bar in the applicant’s
district of residence. In the case of non-residents, it is the President of the Luxembourg Bar
Council who decides. The President of the Bar in the applicant’s district of residence appoints the
lawyer freely chosen by the applicant. Where no lawyer has been chosen by the applicant or if
the chairman considers the choice inappropriate, the counsel is designated by the latter. Except
for reasons of impediment or conflicting interests, the counsel may not refuse the appointment.
In emergencies, the President of the Bar Council or his/her deputy, can grant legal aid on a
temporary basis without further formalities.

125 In Luxembourg, the national application form for legal aid can be obtained from the Central Social Assistance Service at the
following website https://www.barreau.lu/le-barreau/assistance-judiciaire/formulaire-d-assistance-judiciaire.

126  The complex discipline is provided by several laws : 1. Loi du 10 aotit 1991 sur la profession d’avocat, articles 37 et 37-1 2.
Réglement grand-ducal du 18 septembre 1995 concernant l’assistance judiciaire Mém. A81 du 3 octobre 1995, tel que modifié par
le réglement grand-ducal du 29 octobre 2004 portant modification du réglement grand-ducal du 18 septembre 1995 concernant
lassistance judiciaire Mém. A 188 de 2004

127 l.e.2.048,54 Euros.

128  See the barometers at: https://www.fns.lu/fileadmin/file/fns/baremes_et_repartition/2018.08.01_bareme.
pdf#pageMode=bookmarks

Applicants may appeal against the President’s decision to reject or withdraw legal aid to the
Disciplinary and Administrative Council, whose decision is final. Appeals must be lodged with
the Chairman of the Disciplinary and Administrative Council by registered mail within ten days of
receiving notice of rejection or withdrawal. The Council may invite applicants to attend a hearing
to explain the reasons for their appeal.
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ARTICLE 14 - RIGHT TO REIMBURSEMENT OF
EXPENSES

Member States shall afford victims who participate in criminal proceedings,
the possibility of reimbursement of expenses incurred as a result of their active

participation in criminal proceedings, in accordance with their role in the relevant

criminal justice system.

As one can read in the Guidance document that comes with the Directive™®, the right to
reimbursement of expenses shall be open to victims who actively participate in the proceedings,
depending on their role in the criminal justice system™°. By using this expression, the European
legislator wanted to expand the scope of this right to victims other than parties to the proceedings
and witnesses. However, due to the Luxemburg national system, a victim can only actively
participate in the proceedings when he/she obtained the status of civil party, and thus becomes
a real party to the proceedings (cf. supraart. 2).

The above civil party can basically be held to bear three types of expenses related to the
proceedings: the legal or court costs (les frais, les dépens), the legal fees (les honoraires d'avocat)
and other, more practical, expenses.

When it comes to the court costs, the principle ‘the loser pays it all’ applies (art. 62, art. 162
and art. 194 CCP). In cases where no conviction is recorded and the civil party took the initiative
towards the opening of the proceedings, he/she will be held liable to pay all the court costs (art.
62, §1 CCP). If the civil party joined the criminal proceedings of the Public Prosecutor’s Office, he/
she will only be held to bear the costs necessary for their intervention (art. 62, §1 CCP). The court
may, however, take into account the circumstances and the financial situation of the civil party,
so as to reduce or cancel the court costs (art. 62, §2 CCP). The court costs shall not include the
costs incurred for interpretation and translation, as these are met by the State. However, these
costs shall nevertheless be borne by the civil party if the latter has lied about the fact that he/she
is not in a position to understand or speak the language of the case (art. 194 CCP).

129  European Commission (December 2013), DG Justice Guidance Document related to the transposition and implementation
of Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards on
the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, p. 35, http://
victimsupport.eu/activeapp/wp-content/uploads/2014/04/EC-Guidance-Document_Feb 201411.pdf

130  Ibid.

Contrary to the court costs, each party is in principle held to bear their own legal fees, since
these depend on several subjective factors™'. An exception to this rule has, however, been
made by the system of the procedural indemnity (/indemnité de procédure), set out in art. 162-
1 and art. 194 CCP. Under this system, based on reasonableness, the successful civil party can
obtain reimbursement from the defendant of his/her legal fees up to the amount determined by
the court. This amount generally has a ceiling of 1.000 to 2.000 euros'?. The abovementioned
procedural indemnity was acquired from the Code of Civil Procedure, in which it can be found in
art. 2403, Victims are informed of this possibility via the brochure delivered by police officers,
which considers legal fees to be expenses incurred in connection with their participation in the
criminal proceedings under art. 4, §1(k) of the Directive and art. 3-7, §1, 11° CCP (cf. supra art.
4). Finally, in the context of legal fees, reference can be made to the legal aid system discussed
above, under which it will be the State and not the civil party bearing the legal fees (cf. supra art.
13).

Art. 14 of the Directive only relates instead to the third group of expenses, namely the additional,
more practical ones. As follows from the Guidance document and recital 47 of the Directive, these
expenses concern in particular travel costs and loss of earnings and should be reimbursed by the
State only where the victim is obliged or requested by the authorities to be present and actively
participate in the criminal proceedings. This article is not transposed in the Luxemburg legislation
as such. It is true, however, that the travel costs of the civil party are considered as court costs
in the case his/her presence before the court has been ordered and it is thus mandatory™-“. In
addition, the above-mentioned brochure mentions the possibility for victims to have their travel
and accommodation costs considered as court costs in the form of witness fees™>. Two remarks
should, however, be made to the above. Firstly, the aforementioned options are limited to travel
and accommodation costs and do not allow for the payment of other costs like loss of earnings,
as mentioned in the Directive. Second and more importantly, these costs are considered as court
costs, which means that the losing party has to pay for it. In other words, it is not the State, as
prescribed by the Directive, which shall bear the expenses. Even more, the victim will eventually
be responsible for his/her expenses in case he/she loses the proceedings, which would appear
to be wholly contrary to the intention expressed in the Directive. Nonetheless, the system of
reimbursement is not considered prohibitive or discouraging regarding the victim's participation
in the proceedings.

131  Menétrey, S., preface by Hoscheit, T. (2016). Procédure civile luxembourgeoise: Approche comparative. Brussels: Larcier. P.
458-459.

132 Interview 1.

133 Interview 1.

134 Vogel, G. (2010). Encyclopédie judiciaire de droit Luxembourgeois. Brussels: Larcier. P. 172.

135 Menétrey (n 132) p. 458 and Vogel (n 135) 172.

45

140d3d SISTHLNAS JHVYIDO0N


https://www.rechtspraak.nl/SiteCollectionDocuments/landelijke-rapportage-KWO-2017.pdf

VOCIARE SYNTHESIS REPORT

46

ARTICLE 15 - RIGHT TO THE RETURN OF PROPERTY

Member States shall ensure that recoverable property which is seized in the course
of criminal proceedings is returned to victims without delay, unless required for the
purposes of criminal proceedings.

The restitution of property was already regulated by Luxemburg law before the Directive came
into force, more specifically by art. 68 CCP. In addition, it is also mentioned in art. 66-1, art. 128
and art. 194-1 to 194-7 CCP for the different stages of the proceedings. According to paragraph
1 of the general art. 68 CCP, the suspect, the defendant, the civil party or any other person who
claims to be entitled to a seized object may demand restitution. It follows that a victim who
did not become a civil party is considered to be ‘any other person’ when demanding restitution.
The article further lists the competent court having jurisdiction to review the restitution claim'.
Finally, it stipulates the situations where restitution will not be provided (paragraph 6). More
specifically, there is no need for restitution where this is likely to hinder the uncovering of the
truth or the safeguarding of the rights of the parties or when it presents a danger to persons or
property. It can be refused when confiscation of the object is provided by law.

Regarding the average time needed for the return of property, it is difficult to assess this, as it
depends on multiple factors. In the situation where it is clear who the owner of the goods is, the
return will, where appropriate, already take place during the inquiry. For example, in the event of
theft followed by the immediate arrest of the offender in possession of the stolen property. It can
take, however, a little longer when it is not clear to which victim the goods belong. For example, in
the event of the seizure of funds belonging to the offender of fraud committed to the detriment of
numerous victims. Return will also be quicker in the case of identifiable tangible goods belonging
to the victim than in the case of substitute goods which have replaced the victim's original goods
(confiscation of the equivalent)'¥”.

136 Art. 68 (2) CCP.
137 Interview 1.

ARTICLE 16 - RIGHT TO DECISION ON
COMPENSATION FROM THE OFFENDER IN THE
COURSE OF CRIMINAL PROCEEDINGS

Member States shall ensure that, in the course of criminal proceedings, victims are
entitled to obtain a decision on compensation by the offender, within a reasonable
time, except where national law provides for such a decision to be made in other
legal proceedings.

Under Luxemburg law, victims have various options at their disposal to seek compensation.

First of all, the victim is able opt to bring parallel civil proceedings before the competent civil
court. This option has however a procedural disadvantage for the victim. Indeed, where the civil
action concerns the same facts that are subject to criminal proceedings, the civil judge must stay
proceedings until the criminal court has rendered the judgement on the case (/e penal tient le civil
en l'état).

Consequently, the victim may prefer to become a party to the criminal proceedings in order to
seek simultaneous examination of the civil claim and criminal prosecution before the criminal
courts (art. 3, §1 CCP). This option gives also the victim the advantage of being able to rely on
the evidence of the Public Prosecutor's Office and/or the investigating judge. In addition, criminal
proceedings are usually concluded more quickly than civil proceedings, in particular because
the civil judge has to wait for the judgment of the criminal judge (cf infra art. 16). The choice of
the criminal courts goes hand in hand with criminal indemnification proceedings (constitution de
partie civile). This means that the victim receives the formal status of civil party, which is one
important requirement linked to this option (cf supraart. 2). The decision in the civil proceedings
is, in principle, taken at the same time as the decision in the criminal proceedings. Exceptionally,
the decisionin the civil proceedings will follow the one in the criminal proceedings. This is the case
where the first-mentioned decision requires investigative measures, including medical exams for
the purpose of assessing the civil wrong'*.

138 Interview 1 and 2.
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If, within the aforementioned option, the initiative to start the proceedings comes from the
victim, which is possible under art. 1, §2 CCP, there are again two options'®, which have been
already discussed above. On the one hand, the victim can lodge a complaint together with
criminal indemnification proceedings before the investigating judge (art. 28, §1 CCP and art. 56
et seq. CCP). On the other hand, the victim can initiate the criminal proceedings through private
prosecution (par voie de citation directe), thus avoiding any inquiry or judicial investigation (art. 145
and art. 182 CCP).

In cases where the Public Prosecutor's Office has already taken the initiative to start criminal
proceedings, the victim can intervene and join the proceedings as partie civile'*°. This can happen
at any stage of the proceedings (art. 58, §1 CCP)™",

As for the substance of the decision on compensation, it is worth noting that the judgement
of the criminal court establishing whether the accused is guilty or innocent has an impact on
the decision concerning civil claims (autorité de la chose jugée du penal sur le civil). Indeed, if the
accused is acquitted as a result of the criminal proceedings, the competent court cannot held
his/her civil liability for the same facts. An exception to this rule was introduced in July 2017:
according to art. 3-6 CCP, the Luxembourg courts can grant civil damages even if the person
accused of manslaughter or unintentional bodily harm is acquitted.

If the victim suffered personal injury of a certain severity caused by an intentional offence, he/
she can submit an application to receive compensation from the Ministry of Justice'. This
compensation of the State replaces or complements the offender’s compensation and therefore
cannot be claimed by victims that already obtained full and adequate compensation. The victim
can nevertheless go to court and try to obtain additional compensation from the offender if
his/her damage is not entirely covered by the State’s compensation. This can be the case, for
example, if the actual damage exceeds the ceiling of 63.000 euros (amount set for the year
2018™3). Furthermore, the State has the possibility to subrogate in the victim’s rights to seek
recovery by the offender of the paid compensation.

In general, it is difficult to assess the average time needed for a decision on compensation, as it
also depends on the complexity of the case at stake™*.

139 Vogel (n 2)19 and 28.

140  Vogel (n 2)19-20.

141  Vogel (n2) p. 28.

142 Loi modifiée du 12 mars 1984 relative a I'indemnisation de certaines victimes de dommages corporels résultant d’'une
infraction et a la répression de I'insolvabilité frauduleuse, Mém. A 25 du 22 mars 1984, 336.

143  Reglement grand-ducal du 15 janvier 2018 fixant pour 'année 2018 le montant maximum des indemnités qui peuvent étre
allouées a certaines victimes de dommages corporels résultant d'une infraction, Mém. A 65 du 18 janvier 2018, 1.

144 Interview 1.

ARTICLE 17 - RIGHTS OF VICTIMS RESIDENT IN
ANOTHER MEMBER STATE

Member States shall ensure that authorities can take appropriate measures to
minimise the difficulties faced where the victim is a resident of a Member State
other than that where the criminal offence was committed. The authorities of the
Member State where the criminal offence was committed shall be in a position:
a) to take a statement immediately after the complaint is made to the competent

authority; b) to have recourse to video conferencing and telephone conference calls

for the purpose of hearing victims who are resident abroad.

Member States shall ensure that victims of a criminal offence committed in
Member States other than that where they reside may make a complaint to the
competent authorities of the Member State of residence, if they are unable to do
so in the Member State where the criminal offence was committed or, in the event
of a serious offence, as determined by national law of that Member State, if they
do not wish to do so.

Member States shall ensure that the competent authority to which the victim
makes a complaint transmits it without delay to the competent authority of the
Member State in which the criminal offence was committed, if the competence to
institute the proceedings has not been exercised by the Member State in which the
complaint was made.

The Luxemburg system recognizes the full set of rights to victims of crime, regardless of their
nationality. Foreign victims (citizen of a Member State or of a third country) might enjoy all the
rights conferred to the victim that is a Luxembourg citizen. According to Article 3-7 n.7 CCP,
victims that are resident abroad (in another member State or in a third country), are informed
at the moment of the complaint or orally by the police about the modalities to exercise their
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rights in the Luxemburg criminal proceedings. Unfortunately, it is not always clear what are those
modalities.

When the victimis a Grand Duchy resident and he/she suffered a crime within the European Union,
itis very clear that he/she can report the crime in whatever Luxembourg law enforcement agency
if it was not possible to report it directly where the crime occurred (art. 4-2 CCP). Conversely, no
provision explicitly allows the victims of a crime occurred in Luxembourg to report in another
country but itis allowed by the practice.

As mentioned above, citizens from other countries who become victims in Luxembourg enjoy the
right to information, to participation and to interpretation and translation. They can have access
to the legal aid service and enjoy the same protection throughout the criminal proceedings or the
mediation.

Nevertheless, when the victim wants to participate in the criminal trial as a witness, no specific
legal basis for the questioning via videoconference is provided by Luxemburg law. A draft was
presented in 2011 providing for a detailed legal framework of this measure but the law has
never been approved'>. As a consequence, Luxemburg criminal justice authorities rely on the
rules set up by the Code of Civil Procedure in order to proceed with the videoconference. As
it is stated in the Luxembourg page of the E-justice portal “There are no specific provisions
on videoconferencing. Therefore, the rules governing the examination of witnesses, personal
verification by the judge and appearance in person of the parties are the ordinary rules of the New
Code of Civil Procedure. At present there is no case law on videoconferencing. \/ideoconferences
can be used to hear witnesses, and in some cases the parties and the court experts. However,
to date, the only requests received have been to hear witnesses. The only restriction is that the
hearing of witnesses is carried out on a voluntary basis. If a witness refuses to attend a hearing,
the Luxembourg authorities have no means of obliging him/her to do so. If the requesting State
wishes to record the videoconference, it must obtain the express consent of the witness heard in
Luxembourg. Luxembourg, as the requested State, does not record the videoconference because
recording is prohibited by Luxembourg law. The Luxembourg court, as the court of the requested
state, arranges foraninterpreter whenever necessary, either to communicate with the authorities
of the requesting state or with the person to be examined. The Luxembourg authorities, and
more specifically the court responsible for taking the evidence, will contact the authorities of the
requesting state to agree on the date and time of the videoconference. The summons is served
at least 15 days before a hearing. The Luxembourg authorities are responsible for summoning
the participants”

145  The draft can be found at https://gouvernement.lu/dam-assets/fr/actualites/articles/2011/12-decembre/22-biltgen/dossier-
peine.pdf

ARTICLE 18 - RIGHT TO PROTECTION

Member States shall ensure that measures are available to protect victims and
their family members from secondary and repeat victimisation, from intimidation

and from retaliation, including against the risk of emotional or psychological harm,

and to protect the dignity of victims during questioning and when testifying. When
necessary, such measures shall also include procedures established under national
law for the physical protection of victims and their family members.

Under Luxembourg law, the right to protection is guaranteed by a plethora of measures that
may vary depending on the criminal offence at stake. Such an approach is aimed to provide the
competent authorities with the measure that is most adapted to prevent the risks faced by the
victim of a specific crime. Asa consequence thereof, art. 18 of the Directive is actually implemented
by a complex set of sectorial regulations concerning, for instance, stalking, domestic violence,
and trafficking in human beings.

Reference has already been made to the law of 8 September 2003 on domestic violence,
modified by the law of 30 July 2013 (cf. supra art. 8)"“¢. The aforementioned law is marked by the
protection of persons who have already become or could become a victim of domestic violence.
It therefore provides, inter alia, certain protection measures to avoid confrontation between the
(potential) victim and the (potential) offender.

First of all, according to art. 1, §1 of the law of 2003, persons, against whom there are indications
that they are planning to commit (again) an offence against life or physical integrity in respect
of persons with whom they are living together in family settings, can be expelled from their
home and outbuildings. This expulsion order includes not only a prohibition on entering the
home and dependencies, but also on contacting the (potential) victim, orally or through any other
means, and on approaching the latter'’. Under paragraph 6 of the same article, it lasts until the
fourteenth day following its entry into force. At request of the (potential) victim, the expulsion

146  Loi du 8 septembre 2003 sur la violence domestique portant modification 1) de la loi du 31 mai 1999 sur la police et
linspection générale de la police; 2) du code pénal; 3) du code d’instruction criminelle; 4) du nouveau code de procédure civile,

JO 3 octobre 2003, 2.982, modifiée par la loi du 30 juillet 2013 portant modification 1. de la loi du 8 septembre 2003 sur la violence
domestique; 2. de la loi modifiée du 31 mai 1999 sur la Police et I'Inspection générale de la Police; 3. du Code pénal; 4. du Nouveau
Code de procédure civile, JO 7 aotit 2013, 2.900.

147  Art. 1, §2 of the law of 2003.
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order can pass into a ban on re-entry, which can last up to three months™&,

The same ban on re-entry also exists as a separate measure from an expulsion order, where
it is no longer bearable for a person to continue living together in family settings with another
person because of the risk to be attacked or assaulted. Potential threats that might cause serious
damage to the victim’s mental health may justify the ban™?.

When itis no longer bearable for a victim to even meet with the other person, the former has the
possibility to request one or more of the following injunctions and prohibitions:

the prohibition on contacting the complainant;
- the prohibition on sending messages to the complainant;
- the prohibition on approaching the complainant;

- the prohibition on approaching the shelter service and annexes, the childcare facility and
the school;

- the prohibition on establishing one's domicile in the same neighbourhood as the
complainant;

- the prohibition on attending certain places;
- the prohibition on using certain routes;

- the order to let the complainant enter the common home to remove his/her personal
belongings.

148  The latter measure was introduced by the law of 2003 and set out in art. 1017-1, §1 of the Code of Civil Procedure.
149  This measure is regulated by art. 1017-7, §1 of the Code of Civil Procedure (introduced by the law of 2003).
150  Under art. 1017-8 of the Code of Civil Procedure (introduced by the law of 2003).

A rather similar law is in force to enable the protection of persons who have become victims of
trafficking in human beings (cf supraart. 8)'". The law provides certain protection measures for
victims of the above offence, witnesses thereof and collaborators of a help desk or association
referred to in art. 1 of this law, as well as for their family members and acquaintances. According
to art. 1017-13 of the Code of Civil Procedure (introduced by the aforementioned law), where a
person tries to intimidate one of the aforementioned persons or prepares to commit an act of
retaliation against them, one or more of the following injunctions and prohibitions can be issued
at their request:

- the prohibition on attending certain places;
- the prohibition on making contact, in any way, with the complainant;

- the prohibition on possessing or carrying a weapon and the order to hand over, against
receipt, any weapons to a designated police service.

In the context of protection of the victim, reference can also be made to the generally applied
rule that, in case of crimes and misdemeanours against persons, the investigating judge or the
investigating court makes the provisional release of the suspect conditional on not contacting
the victim in any way (cf supraart. 6).

In practice, the authorities apply a case-by-case approach to determine if and which protection
measures are necessary, such as for instance prohibition on contacting or approaching the victim
or specific places, deprivation of liberty or denial to access information that would enable the
accused to locate the victim where such access may lead to a serious threat to the victim’s life
or fundamental rights.’? These protection measures have so far proved to be sufficient and the
interviews highlighted no problematic issue on this concern™s.

151  Loi du 8 mai 2009 sur lassistance, la protection et la sécurité des victimes de la traite des étres humains et modifiant le Nouveau
Code de procédure civile, Mém. A 129 du 9 juin 2009, 1.778.

152 Art. 85 (2) para 2 CCP.

153 Interview 1.
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ARTICLE 19 - RIGHT TO AVOID CONTACT BETWEEN
VICTIM AND OFFENDER

(1) Member States shall establish the necessary conditions to enable avoidance
of contact between victims and their family members, where necessary, and the
offender within premises where criminal proceedings are conducted, unless the
criminal proceedings require such contact.

(2) Member States shall ensure that new court premises have separate waiting

areas for victims.

Art. 19 of the Directive has not been transposed as such into Luxemburg legislation. Nevertheless,
the right to avoid contact between victim and offender seems to be fully respected™.

Two scenarios can be identified. First, when the offender is in custody, an avoidance of contact
between the latter and the victim will not cause major problems. The offender shall be brought
to the courtroom by ways that are not accessible to the public and shall be placed in such a way
that he/she cannot contact the victim™>,

The situation is more problematic when the offender is not detained. Nevertheless, contact
between victim and offender can easily be avoided during the trial hearing, since they are
allocated separate places in the courtroom. As for the offender, this will be the dock or in front of
the court next to the lawyer. As for the victim, this can be a place in the audience or the waiting
hall for witnesses, depending on their status in the proceedings. Moreover, a police officer will be
present, at least during the hearings of the correctional and criminal courts of first instance®.

On the other hand, where the offender is not remanded during trial, it can occur that the latter and
the victim cross each other before or after the trial hearing. The current layout of the courtroom
has not been adapted to avoid this sort of contact. In this regard, there are also no separate
waiting rooms for victims and offenders in the court buildings. In case of foreseeable difficulties,
specific arrangements can be made to address this problem: police presence, placement of the
victim in a secure location, etc.’’.

154 Interview 1.

155 Interview 1 and 2.
156 Interview 1 and 2.
157 Interview 1 and 2.

The Public Prosecutor’s Office together with the Registrar try to prevent witnesses and victims
in sensitive cases of major crimes like trafficking in human beings and sexual harassment from
being confronted with the offender(s) or their families when coming to court. These persons
may be accommodated in a special room and will only be brought into the courtroom during the
hearings. The public does not have access to the investigation offices and any contact can only
take place in the presence of the investigating judge, which limits the risk of intimidation™®.

Regarding the situations where contact is deemed necessary, this may take place in criminal
proceedings during the deposition of the victim as a witness or when he/she appears as a civil
party. Such contacts, whether they take place during the pre-trial investigation or before the
trial court, necessarily take place in the presence of third parties (magistrates, registrars, police
officers or lawyers) and in circumstances which ensure the safety of the victim'®,

158 Interview 1 and 2.
159 Interview 1 and 2.
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ARTICLE 20 - RIGHT TO PROTECTION OF VICTIMS
DURING CRIMINAL INVESTIGATIONS

Member States shall ensure that during criminal investigations: a) interviews of
victims are conducted without unjustified delay; b) the number of interviews of
victims is kept to a minimum and interviews are carried out only where strictly
necessary for the purposes of the criminal investigation; c¢) victims may be

accompanied by their legal representative and a person of their choice; d) medical

examinations are kept to a minimum and are carried out only where strictly
necessary for the purposes of the criminal proceedings.

Aswith art. 19 of the Directive, Luxemburg legislation does not provide for any literal transposition
of art. 20 of the Directive either.

Concerningits point c), namely the accompaniment by a lawyer (legal representative) and a person
of the victim’s choice during criminal investigations, several articles can be found in Luxemburg
law.

In accordance with art. 4-1, §3 CCP, victims have a general right to be assisted or represented
by a lawyer. The latter not only can assist the victim, but can also actively intervene during the
proceeding, as well as during the interview®.

Whenitcomestochildrenvictimsinparticular, art. 3-7,§3 CCP provides theright to beaccompanied
by their lawyer (legal representative) or by a person of their choice during interviews. In addition,
art. 48-1, §5 and art. 79-1 CCP specifically provide for the right to be accompanied by a person of
their choice when the child victim is being questioned as a witness during, respectively, the inquiry
and the pre-trial investigation. These two articles both contain almost the same reservation as
under art. 3-7, §2 CCP (cf supra art. 3) by stating that the above accompaniment is possible,
unless the Public Prosecutor, respectively the investigating judge decide otherwise in the interest
of the child victim or for the establishment of the truth. As a result of the silence of paragraph 3
of art. 3-7 CCP, this reservation must also be regarded as applicable to the latter®".

160 Interview 1 and 2.
161 Interview 1 and 2.

Furthermore, in the context of a ban on re-entry following an expulsion order introduced by the
law of 2003 (cf. supra art. 18), a (potential) victim of domestic violence can, under art. 1017-5,
§2 of the Code of Civil Procedure, be assisted or represented by:

- alawyer;

- his/her spouse or the person with whom they usually live;

- his/her parents or direct relatives;

- his/her parents or collateral relatives up to and including the third degree;
- persons exclusively attached to his/her business service;

- an employee of a support service for victims of domestic violence.

If the representative is not a lawyer, he/she must justify belong to one of these categories. The
same provision can be foundinart. 1017-10, §2 of the Code of Civil Procedure for the autonomous
ban on re-entry and the other injunctions and prohibitions.

In the context of the measures introduced by the law of 2009, a victim of trafficking in human
beings can, under art. 1017-14 of the Code of Civil Procedure, be assisted or represented by an
employee of a support service for victims of trafficking in human beings or by an employee of an
association approved under art. 1 of the law of 2009.

Regarding victims' right to be accompanied by a person of his/her choice, in practice, art. 3-7, §2
CCP is considered to be the latter's transposition? Each remark set out above concerning this
provision is thus also applicable to this right under art. 20, point c) of the Directive. However, this
could be criticized, as art. 3-7, §2 CCP clearly refers solely and exclusively to the accompaniment
by a person of the victim's choice in the first contact with a competent authority. Extending
this right to the accompaniment during the criminal investigations in general, leads to legal
uncertainty.

Concerning the issue of the period between the reporting of the crime and the first interview,
there is no legal text available that imposes a time-limit, nor statistics that measure the average
of the latter™3,

There are two situations that can be distinguished: the lodging of a complaint with a police
authority on the one hand and with the Public Prosecutor on the other (cf. supra art. 5). The first
situationis by far the most frequent. If the victim lodges a complaint with a police authority, /she is

162 Interview 1 and 2.
163 Interview 1 and 2.
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immediately interviewed on the facts of the case. The lodging of the complaint and the interview
take place at the same time’™“, If the victim lodges a complaint with the Public Prosecutor, the
latter assesses the complaint and, if he/she does not decide to discontinue the proceedings or
to open a pre-trial investigation, entrusts it to a police authority for inquiry and report. After
this, the police authority interviews the victim. In this case, some time may elapse between the
lodging of the complaint and the interview. The length of this period depends, of course, on the
nature of the offence: if the facts complained of are serious, the interview will take place as soon
as possible, unlike less serious and less urgent offences’s.

Finally, regarding the number of interviews, Luxemburg legislation provides for the possibility
to question the witnesses, victims included, and any minor resorting to a sound or audio-visual
recording that can be used during the court hearing (cf infra art. 23). In that way, unnecessary
interviewing of the victim is avoided.

164 Interview 1 and 2.
165 Interview 1 and 2.

ARTICLE 21 - RIGHT TO PROTECTION OF PRIVACY

Member States shall ensure that competent authorities may take during the
criminal proceedings appropriate measures to protect the privacy of the victim.
Furthermore, Member States shall ensure that competent authorities may take

all lawful measures to prevent public dissemination of any information that could

lead to the identification of a child victim.

Theright to privacy is first protected by the Constitution (Art. 11, § 3). As regards to the victims of
criminal offences, the protection of privacy is ensured, more specifically, by means of the secrecy
of investigations'®. In practice, the rules intend to prevent that information related to ongoing
criminal proceedings, including data related to the victim are reported to the public.

Also, as an exception to public hearing, trail courts may decide to hold a hearing in camera, i.e.
without the presence of the public where the interests of minors or the protection of the private
life of the parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice™’.

As for the data collected during a criminal trial and related to the victim, a new draft law is
currently under scrutiny in order to adapt Luxemburg law to the new EU data protection package.

166  Art. 8(1) CCP
167  See below Section relate do Art. 23.
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ARTICLE 22 - INDIVIDUAL ASSESSMENT OF VICTIMS
TO IDENTIFY SPECIFIC PROTECTION NEEDS

Member States shall ensure that victims receive a timely and individual assessment

to identify specific protection needs due to their particular vulnerability to secondary

and repeat victimisation, to intimidation and to retaliation.

Regarding the individual assessment, art. 3-7, §1, 12° CCP only mentions the fact that the victim
must be informed of the right to an individual assessment by the Victim Support Servicein order to
verify the need for any specific protection measure, so as to prevent secondary victimisation. This
provision was added to the list of art. 4 of the Victims' Directive at the initiative of the Luxemburg
legislator (cf supraart. 4) and, as it is reflected in the Government amendments, is the Luxemburg
transposition of art. 22 of the Directive®. It is thus not up to the police officers to undertake an
individual assessment, but to the psychologists of the Victim Support Service.

The law does not define the individual assessment undertaken by the Victim Support Service,
as the provisions of art. 22 of the Directive are rather difficult to implement in practice'®. The
psychologists of the support service do, however, make their own assessment of the symptoms
of each victim in order to ensure appropriate treatment tailored to his/her needs'”®. Nevertheless,
the latter is related to psychological support rather than to the identification of specific protection
needs.

For victims of domestic violence and human trafficking, the full support of, respectively, the
Assistance Service for Victims of Domestic Violence and the Psychological Service for Children and

168 Amendements gouvernementaux: projet de loi renforgant les garanties procédurales en matiére pénale portant : - transposition
de la directive 2010/64/UE du 20 octobre 2010 relative au droit a I'interprétation et a la traduction dans le cadre des procédures
pénales ; - transposition de la directive 2012/13/UE du 22 mai 2012 relative au droit a I'information dans le cadre des procédures
pénales ; - transposition de la directive 2013/48/UE du 22 octobre 2013 relative au droit d'acces a un avocat dans le cadre des
procédures pénales et des procédures relatives au mandat d’arrét européen, au droit d'informer un tiers dés la privation de liberté et au
droit des personnes privées de liberté de communiquer avec des tiers et avec les autorités consulaires ; - transposition de la directive
2012/29/UE du 25 octobre 2012 établissant des normes minimales concernant les droits, le soutien et la protection des victimes de

la criminalité ; - changement de l'intitulé du Code d’instruction criminelle en «Code de procédure pénale» ; - modification : - du
Code de procédure pénale ; - du Code pénal ; - de la loi du 7 juillet 1971 portant en matiére répressive et administrative, institution
dexperts, de traducteurs et d’interprétes assermentés ; - de la loi modifiée du 10 aott 1991 sur la profession d’avocat ; - de la loi
modifiée du 20 juin 2001 sur lextradition ; - de la loi modifiée du 17 mars 2004 relative au mandat d’arrét européen et aux procédures
de remise entre Etats membres de 'Union européenne, Chambre des Députés 2015-16, n° 6758/03, p. 19.

169 Interview 4.

170  Interview 4.

Adolescents Victims of Domestic Violence on the one hand and the Assistance Service for Victims of
Human Trafficking on the other naturally includes an individual assessment. After all, the right
way to tackle the violence or to reach a physical, psychological and social recovery will not be the
same for all victims (cf supraart. 9).
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ARTICLE 23 - RIGHT TO PROTECTION OF VICTIMS
WITH SPECIFIC PROTECTION NEEDS DURING CRIMINAL
PROCEEDINGS

(1)MemberStatesshallensurethatvictims withspecificprotectionneedsmanabenefit
from the measures A special measure envisaged following theindividual assessment
shallnotbemadeavailableifoperationalorpracticalconstraintsmakethisimpossible,
or where there is an urgent need to interview the victim and failure to do so could
harm the victim or another person or could prejudice the course of the proceedings.

(2) During criminal investigations, Member States shall ensure that victims
with specific protection needs who benefit from special measures identified
as a result of an individual assessment, may benefit from the following
measures: a) interviews with the victim being carried out in premises designed
or adapted for that purpose; b) interviews with the victim being carried out

by or through professionals trained for that purpose; c) all interviews with the

victim being conducted by the same persons; d) all interviews with victims of
sexual violence, gender-based violence or violence in close relationships being
conducted by a person of the same sex as the victim, if the victim so wishes.

(3) During court proceedings, victims with special protection needs shall also have
the following measures available: a) measures to avoid visual contact between
victims and offenders; b) measures to ensure that the victim may be heard in the
courtroom without being present; ¢) measures to avoid unnecessary questioning
concerning the victim’s private life not related to the criminal offence; d) measures
allowing a hearing to take place without the presence of the public.

As already mentioned above, an individual assessment as foreseen by art. 22 of the Directive
does not exactly exist in Luxembourg, although it is provided for in its legislation. Art. 23 of the
Directive, on the other hand, cannot, in itself, be found in the Luxemburg law.

The latter does cover, however, certain provisions which meet the requirements of points a)
and b) of paragraph 3 of this article. Indeed, art. 48-1 CCP with regards to the inquiry and art.
79-1 CCP to the pre-trial investigation stipulate that, respectively, the Public Prosecutor or
the investigating judge can interview witnesses, victims included, and any minor resorting to
a sound or audiovisual recording. The penultimate paragraph of both articles states that this
recording shall be used as evidence in court trial'”". Art. 158-1, §4 CCP foresees the use of the
recording at the court hearing. A new interview of the witness or minor is only possible upon an
explicit decision of the trial court. Again under art. 48-1 and art. 79-1 CCP, for some offences
the aforementioned recording is even compulsory in case a minor is a victim or witness thereof.
Because of this measure, not only is visual contact between victim and offender avoided, but the
victim can also be heard without being present in the courtroom.

Regarding point d) of art. 23, §3 of the Directive, the Luxemburg law, under its art. 88 of the
Constitutionandits art. 190 CCP, stipulates that every court hearing is public, unless such publicity
is dangerous to public order or morals, in which case the trial court shall declare it by judgment.
These exceptions to publicity are in line with art. 6.1 of the ECHR. The latter article further adds
that a court hearing can also take place without the presence of the public where the interests
of minors or the protection of the private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice
the interests of justice. A victim therefore has some measures at his/her disposal to avoid a
public court hearing.

Minors are, under Luxemburg law, considered to be particularly vulnerable and thus in need of
specific protection. However, all other victims, on a case-by-case basis, can benefit from the
same measures'’?.

171 Interview 1.
172 Interview 1.
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ARTICLE 24 - RIGHT TO PROTECTION OF CHILD
VICTIMS DURING CRIMINAL PROCEEDINGS

Member States shall ensure that where the victim is a child: a) in criminal
investigations, all interviews with the child victim may be audio visually recorded;

b) in criminal investigations, and proceedings, competent authorities appoint a

special representative for child victims where the holders of parental responsibility
are precluded from representing the child victim as a result of a conflict of interest
between them and the child victim, or where the child victim is unaccompanied or
separated from the family; c) where the child victim has the right to a lawyer, he
or she has the right to legal advice and representation, in his or her own name, in
proceedings where there is, or there could be, a conflict of interest between the
child victim and the holders of parental responsibility.

As already mentioned above, Luxemburg law considers minors to be particularly vulnerable and
thus in need of specific protection. As a result, different measures are aimed to protect minors
throughout the criminal proceedings.

In particular, the audio or video recording of interviews is mandatory when the witness is
a minor and the crime is related to minors involved in sexual exploitation, rape, trafficking of
human beings, murder and other serious crimes, exception made when the minor or his/her
legal representative oppose to the recording (art. 48-1, § 3 CCP)'2. The audio or video record is
sealed and can be used as evidence in trial, being examined by the different parties including the
defence, and by the experts.

Special protection is also afforded at the trial stage. For instance, hearings in camera take place
where the interests of minors so require’. Likewise when the victim is a minor, no oath is due
(art. 76 CCP) and the same guarantees as provided for the deposition before the police or the
prosecutor (audio and video recording) apply (art. 79-1 CCP).

See answer under question 10.

173 Inany case, whenever a minor is questioned by the police or by the prosecutor, he/she has the right to be accompanied by an
adult of his/her choice. This choice can be rejected only by the prosecutor in case of conflicts of interests or when the presence of that
person might compromise the discovery of the truth (art. 48-1, § 5 CCP).

174  See above Section relate do Art. 23.

ARTICLE 25 - TRAINING OF PRACTITIONERS

Member States shall ensure that officials likely to come into contact with victims,
such as police officers and court staff, receive both general and specialist training
to a level appropriate to enable them to deal with victims in an impartial, respectful
and professional manner.

Member States shall request that those responsible for the training of lawyers,
Judges and prosecutors involved in criminal proceedings make available both
general and specialist training to increase awareness of the needs of victims.
Member States shall encourage initiatives enabling those providing victim
support and restorative justice to receive adequate training and observe quality
standards to ensure such services are provided in an impartial, respectful, and non-
discriminatory manner.

Training shall aim to enable the practitioners to recognise victims and to
treat them in a respectful, professional and non-discriminatory manner.
Training shall aim to enable the practitioners to recognise victims and to
treat them in a respectful, professional and non-discriminatory manner.

All the professionals involved are well trained and educated. Specific training programmes are

provided for the police, for the judicial authorities and for the victims service professionals.
These training programmes are usually mandatory and should be renewed during the carrier.
Nevertheless, no official list of the different training programmes is available.

All the interviews have confirmed the quality and the variety of experts involved in the training
programs, but no information on specific courses are currently available.
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ARTICLE 26 - COOPERATION AND COORDINATION OF
SERVICES

Member States shall take appropriate action to facilitate cooperation between
Member States to improve victims’ access to the rights set in the Directive and

such cooperation shall at least aim at: a) exchange of best practices; b) consultation

in individual cases; c) assistance to European networks working on matters directly
relevant to victims' rights.

Member States shall take appropriate action aimed at raising awareness of the
rights set out in the directive, reducing the risk of victimisation, and minimizing the
negative impact of crime and the risk of secondary and repeat victimisation, of
intimidation and retaliation, in particular targeting groups at risk such as children,
victims of gender-based violence and violence in close relationships.

As for the international cooperation, Luxembourg did not adopt specific measures implementing
Article 26 of the Victim's Directive. Nonetheless, Luxembourg ratified several conventions and
international instruments of mutual assistance and judicial cooperation that relate to the rights
of victims, in particular:

e Council of Europe:

o European Convention on Mutual Assistance in Criminal Matters, April 1959 (ratified
by Luxembourg in 1976);

o European Convention on the Compensation of Victims of Violent Crimes, November
1983 (in force in Luxembourg since 1988);

o Convention on Cybercrime, November 2001 (in force in Luxembourg since 2015);

o Council of Europe Convention on Action against Trafficking in Human Beings, May
2005 (in force in Luxembourg since 2009);

o Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse, October 2007 (in force in Luxembourg since 2012);

o Convention on preventing and combating violence against women and domestic
violence, May 2011 (in force in Luxembourg since 2018);

o Convention against Trafficking in Human Organs, 2015 (signed by Luxembourg in
2015);

e United Nations:

o Convention for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others, December 1949 (into force in Luxembourg since
1983);

o United Nations Convention against Transnational Organised Crime, September
2003 (in force in Luxembourg since 2008);

e European Union

o Convention on Mutual Assistance in Criminal Matters between the Member
States of the European Union, May 2000 (into force in Luxembourg since
August 2010);

o Directive 2014/41/EU of 3 April 2014 regarding the European Investigation
Order in criminal matters (implemented in Luxembourg in August 2018).

Besides multilateral conventions, Luxembourg takes part in regional initiatives and agreements.
An illustration thereof are the declaration signed in 2016 by the Benelux countries with the aim
to enhance cooperation in the fight against human trafficking or the participation of Luxembourg
in the International Ministerial Conferences on the Victims of Ethnic and Religious Violence in the
Middle Est.

Lastly, the State of Luxembourg supports on a regular basis raising programs and initiatives
coordinated or launched by international actors. Some international initiatives linked to
the protection of fundamental rights are supported by the Luxembourg branch of Amnesty
international (https:/www.amnesty.lu/home/) and some charity ONGs such as Caritas.
Furthermore, in November every year a specific programme called ‘'The Orange Week' is organized
by the University of Luxembourg in order to raise awareness on victims rights, covering social,
psychological and legal assistance provided by public agencies of the country.
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GOOD PRACTICES

The report shows that many rights in Luxembourg are not guaranteed in the law itself, but exist
and run smoothly in practice. Such a system works well in a small country like Luxembourg in
that it builds on good communication between the authorities and services. This case-by-case
approach makes it usually easier to respond to specific cases.

In fact, the report shows that, while some rights are only partially worked out in the legislation,
they find satisfying protection in practice. This is the case of the right to understand and to be
understood set out in art. 3 of the Directive. Despite the absence of any indication of simple and
accessible language or an assessment of personal characteristics, in practice, police authorities
have been made aware of how to listen to victims in concrete situations and different protection
regimes are available for victims in a vulnerable position.

The same applies to the assessment of whether or not someone is proficient in the language
in the context of art. 5 and art. 7 of the Directive. Although there are no guidelines for this
assessment, practical problems are generally avoided as Luxembourgalready has three languages
of the case and, in addition, a multinational character resulting in a great awareness amongst the
authorities. Interviews have shown that a legal definition of assessment parameters is perceived
as too complicated and that responding to the requirements of the Directive in practice, based on
a case-by-case approach, is the preferable solution.

Likewise, there is only a scarce legal framework with regard to a victim’s right in relation to victim
support services and their different tasks set out in art. 8 and 9 of the Directive. This right is
however fully recognized and protected in practice. The support is of very high quality thanks to
the Government budget commitment and to the wealth of the country.

GAPS, CHALLENGES, AND
RECOMMENDATIONS

Research has shown that the balance between legal provisions and good practices in the
Luxembourg system provide a mostly satisfying protection of victims' rights. However, the broad
deferral to practice may give rise to a risk of legal uncertainty and subjectivity.

The example of the Luxembourgish implementation of a victim’s right to access victim support
services shows, in fact, that a purely practical approach without any systematization can
jeopardize effective protection of certain victims' rights. Gaps must be recorded with regard to
the requirements of art. 8 of the Directive: one can see that there is no general system whereby
police authorities refer the victim to the victim support services. The law provides for the
information of the victim, whereby the latter must contact the support service himself/herself.
This may lead to reticence. A referral system is in place only for two groups of victims, victims of
domestic violence and victims of human trafficking.

Problematic aspects can be found also in the area of protection of the victim. The first example
regards a victim'’s right to be alerted in case of escape or release of the offender under art.
6, paragraphs 5 and 6 of the Directive. While the rest of art. 6, dealing with the right to receive
information about the case, is well reflected in Luxembourg legislation, the implementation of this
specific aspect is left to practice, where authorities generally follow a case-by-case approach. It
is worth noticing that in cases of domestic violence, however, the victim is informed by default.

Furthermore, in the context of the right to protection set out in art. 18 of the Directive, only a
legal framework on protection measures for victims of domestic violence and human trafficking
has been devised. For other groups of victims there is again a case-by-case approach. Building
on this, no real individual assessment as elaborated in art. 22 of the Directive is applied by the
services either, with a minor exception for victims of domestic violence and human trafficking.

While it is to be welcomed that the abovementioned two groups of victims are thoroughly
protected by the Luxembourg system, it is to be regretted that they are the almost exclusive
focus of victims' right legislation. The absence of a general legal basis referring to all victims, at
least in the area of those rights that do not seem adequately protected in practice, represents
another shortcoming of the implementation of the Victims' Directive in Luxembourg.
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Finally, there are some rights of the Directive which are overall absent from Luxembourg
law. In order to complete the list of flaws in the area of victim protection referred to above,
reference should also be made to art. 23 of the Directive, on the right to protection of victims
with specific protection needs during criminal proceedings. Apart from measures to avoid visual
contact between victim and offender and measures to ensure that the victim may be heard in
the courtroom without being present, the special measures provided for in art. 23 of the Directive
have not been transposed into Luxembourg law. The same applies to art. 14 of the Directive,
which contains the right to reimbursement of expenses. As these expenses are considered as
court costs under Luxembourg law, it is never the responsibility of the State to reimburse them,
but it is the responsibility of the losing party. This may therefore also be the victim.

CONCLUSION

This national reportinvestigated the transposition of the Victims' Directive in Luxembourg national
law and its practical implementation. To this end, desk research on the applicable national law
and related case law, an online survey and interviews with practitioners were conducted. The
present report highlights compliance of national legislation and practice in Luxembourg with the
Directive as well as shortcomings in this respect.

As far as positive aspects of the Luxembourg implementation of the Victims' Directive are
concerned, the report showed how Luxembourg legislation fully complies with the goal set
by the Directive as to the scope of application set out in its article 2. In fact, as a result of the
transposition of the Directive into national law, a person is now automatically considered a victim
from the moment he/she is identified as one and has suffered damage resulting from an offence.
Luxembourg legislation appears to grant protection to an even broader spectrum of persons than
the Directive.

First of all, unlike the Directive, the Luxembourg law also includes legal persons. In addition, if a
person has not automatically received the above victim status, he/she has two further options
available to be recognized as a victim, namely the lodging of a complaint and the obtaining
of the status of civil party (partie civile) via criminal indemnification proceedings. The biggest
difference can be found in the area of family members. Where, under the Directive, the latter are
exhaustively listed and can only be considered as victims in the event of the death of the direct
victim, the Luxembourg practice applies a case-by-case approach without strict limitations. In
light of the comprehensive definitions and applied practices currently existing in Luxembourg, it
is rather unlikely that a victim would be excluded from rights under Luxembourg law when he or
she would be covered by the Directive.

The research has shown that also the rights enshrined in the Victims' Directive are well reflected
in Luxembourg legislation, either because already provided for in national law or introduced with
the transposition of the Directive. As for rights already present in Luxembourg law, the right to
return of property and the right to decision on compensation from the offender in the course of
criminal proceedings must be mentioned. Rights newly introduced are the right of victims to be
accompanied by a person of their choice, the right to receive information from the first contact
with the competent authority, their right when making a complaint and the right to interpretation
and translation under art. 3, art. 4, art. 5 and art. 7 of the Directive. For the latter right, the
legislator went even further than requested by the Directive, since interpretation and translation
is automatically given at some stages and for certain documents.
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The report shows that, while some rights are only partially worked out in the legislation, they find
satisfying protection in practice. Practice ensures that victims enjoy to the right to understand
and to be understood set out in art. 3 of the Directive, regulates the assessment of whether or
not someone is proficient in the language in the context of art. 5 and art. 7 of the Directive and
manages a victim's access to victim support services and their different tasks set outin art. 8and
9 of the Directive.

Although the synergy of legal implementation and good practices under many aspects form the
strengths of the Luxembourg system, it is there were also some shortcomings lie. These can
be seen in the absence of a general system whereby police authorities refer the victim to the
victim support services, a case-by-case approach when deciding on alerting victims of escape or
release of the offender and for enactment of protection measures for victims other than those of
domestic violence and human trafficking.

While the abovementioned rights are mostly legally guaranteed for these two latter groups
of victims, the failure to extend the relevant provisions to victims in general jeopardises legal
certainty and is to be regarded as a shortcoming in the Luxembourgish implementation of the
Directive.

Another shortcoming lies in the failure to fully introduce the right to protection of victims with
specific protection needs during criminal proceedings and the right to reimbursement of expenses
into Luxembourg law.

In conclusion, one can say that, in general, the Luxembourg system complies with the Directive,
since almost all rights exist in law or in practice. However, as discussed above, there is room for
improvement on specific aspects of the Luxembourg system, in order to provide even better
protection and guidance for victims.
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